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The following cases were decided in December, 1851, and January and 
February, 1852, and from the circumstance that they were not reported by my 
predecessor, it is presumed that the action of the court had not become final at 
the time that he ceased to report. R. 


JoHN BLAFFER v. P. HERMAN. 


Where the conduct of the first endorser of a note, was calculated and intended to induce the 
notary’s clerk to make no further attempt to find the maker, and present the note for pay_ 
ment, and where he undertakes himself to have the money forthcoming, in an action against 
him, he cannot relieve himself from liability, on the ground that no presentment for pay- 
ment was made on the maker. 


PPEAL from the Fifth District Court’of New Orleans. Buchanan, J. 
C. Roselius, for plaintiff. F. Haynes, tor defendant. By the court : 

Suipexy, J. The defendant is sued as the endorser of a promissofy note, 
made by Helwig. He resists the claim on the ground, that no demand was 
made of the maker. The note is dated in New Orleans ; butthe maker resided 
in the adjoining town, Lafayette. No demand of payment was made of the 
maker. The protest, which was made by a New Orleans notary, at the request 
of the bank in which the plaintiff had lodged it for collection, states, that he made 
diligent inquiry for the drawer on the note, in order to demand payment thereof, 
particularly of the first endorser, who informed him, that the maker resided in 
the adjoining parish of Jefferson ; the said endorser promising, that said note 
would be paid the next morning. 

The notary’s clerk was examined at the trial, and testified, that he exhibited 
the note to the endorser, in the afternoon of the day of its maturity, who told 
him the maker lived in the parish of Jefferson, and also told him not to protest 
the note, and that he would go and see the maker, and settle the note the next 
morning. The testimony of the notary’s clerk is corroborated by another wit- 
ness, who said, that two or three days after the note fell due, the defendant 
told him that the notary had called upon him with the note, and that he told 
the notury, he would go and see the maker, and get him to pay it ; and that he 
did go to the maker for that purpose, and was very much surprised to find that 
he had not the money to pay the note. 

It is obvious, that this course of conduct on the part of the endorser, was cal- 
culated, and was intended to induce the notary’s clerk to make no further 
attempts to find the maker, and present the note for payment. And in this 
connection, we may observe, that there is little weight in the argument drawn, 
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from the fact, that the notary’s official sphere of action was limited to the parish of 
Orleans; for he or his clerk, in their individual capacities, were competent to 
make apresentment out of the parish. This could have been accomplished i ina 
half hour’s walk to the neighboring town; or, upon notifying the bank, it could 
have sent a messenger there in season. Although it is usual to employ notaries 
to protest notes, it is not necessary to do so. 

The general rule of the commercial law is undisputed. The endorser is liable, 
after due diligence by the holder, to obtain payment of the maker, and I notice that 
payment has not been made. These being conditions implied in the contract of 
endorsement, his liability depends upon their fulfillment. But, although such is 
the general rule, it is equally clear that he may waive, or modify privileges, 
which the law implies for his benefit. And when he so acts, as to manifest his 
willingness to waive them, and the holder may be fairly considered as having 
regulated his conduct accordingly, and as having abstained from doing what 
otherwise he might have done for his own protection, it would operate as a fraud 
upon the holder, if the endorser were afterwards permitted to avail himself of 
the omission. 

In the present case, the defendant must be considered as having invited the 
holder to desist from further search for the maker, and to have undertaken to 
see the maker himself, and have the money forthcoming. Quoties per eum, 
cujus interest conditionem non impleri, fiat quominus implea ur, perinde haberi 
ac si conditio impleta fuisset. Leg. 161, ff. de regulis juris. Civil Code, 2035. 
Lincoln and Kennebeck Bank v. Page, 9 Mass. 157. Barker v. Parker, 6 
Pick. 82. Boyd v. Cleveland, 4 Pick, 524. Story on notes, §271. 

The ‘notarial tees of protest which the plaintiff claims, cannot be allowed. The 
notary may have thought it proper to spread upon his notarial record what had 
been done, in order to preserve for his employer authentic and permanent evi- 
dence under the statute. But to charge the defendant with the expense of doing 
so, would be in violation of the understanding between him and the notary. 

It is therefore decreed, that the judgment of the district court be reversed; 
and that the plaintiff receive from the defendant the sum of $550, with interest 
at the rate of eight per cent per annum, from the 26th March, 1851, until 
paid, and costs in both courts; but without costs of protest. 
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Widow DurreEsne v. M. HayDEL. 


The husband of the plaintiff, having 155 80-100th acres in his front tract, paid into the hands 
of the receiver of public monies, $145 75, for a certificate of the entry of 119 acres of the 
lands in his rear. Nicholas Haydel, under whom the defendant holds, owned a front tract, 
containing 249 54-100th acres, and paid into the hands of the receiver of public monies, 
the price of 248 acres, for his entry of the back lands. The whole quantity of land in the 
rear, subject to their entries, was 322 48-100th acres. Of this quantity, a surveyor of the 
United States allotted to Hayde/ 243 20-100th acres, and Dufresne 79 28-100th. His sur- 
vey was approved, March, 1831, by the surveyor of public lands, and a patent was issued 
to Haydel for 243 $0-100th acres of the land, in 1845. The plaintiff claimed that the 
land should have been divided, proportionably to the quantity in the front tracts, and 
brought suit to obtain that division. Heraction wassustained. Held: The authority given, 
by the act of Congress, to the surveyor, to make an equitable division of the land between 
the claimants, is in affirmance of the act’authorizing each [front proprietor] to purchase an 
equitable proportion of the land, [in his rear,] and neither adds any thing to, nor takes any 
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thing from, the rights of the parties; he is a ministerial officer, bound to perform this 
duty, not as he may choose, but equitably ; and if he does not, the injured party may resort 
to a court of justice, or there would be a right without a remedy, in derogation of the first 
article of our Code of Practice. ° 

The act of Congress expressly entitles the plaintiff to an equitable division of the back lands 
with the only proprietor whose claim came in conflict with hers. 

In the sale of the public lands, the government and its purchasers must be governed by the 
same principles which apply to individual vendors and vendees. 

When a patent issues, it irrevocably divests the government of title, in favoyofthe patentee; 
but if the land already belongs to an individual, either by sale or legal contirmation, the 
subsequent issue of a patent to another person, inures to the benetit of the true owner. 


PPEAL from the District Court of the Parish of St. Jean Babtiste, Duffel, J. 
St. Paul, for plaintiff. Louis Janin, for defendant. By the court: (Eus- 
tis, C. J., absent.) 

Preston, J. The plaintiff and defendant are respectively proprietors of tracts 
of land, fronting the Mississippi river, immediately above and below a point on 
the river, or convex bend, which were confirmed to them. 

Congress, by the 5th section of an Act, approved the 15th of February, 1811, 
provided, ** That every person who, either by virtue of a French or Spanish 
grant, recognized by the laws of the United States, or under a claim confirmed 
by the commissioners appointed for the purpose of ascertaining the rights of 
persons claiming lands in the Territory of Orleans, owns a tract bordering on any 
river, creek, bayou, or water course, in the said Territory, and not exceeding 
in depth forty arpents, French measure, shall be entitled to a preference in 
becoming the purchaser of any vacant tract of land adjacent to and back of his 
own tract, at the same price and on the same terms and conditions as is or may 
be provided by law for the public lands in said Territory. And the principal 
deputy surveyor of each district, respectively, shall be and he is hereby author- 
ized, under the superintendence of the surveyor of the public lands south of 
the State of Tennessee, to cause to be surveyed the tracts claimed by virtue 
of this section. And in all cases where, by reason of bends in the river, lake, 
creek, bayou, or water course, bordering on the tract, and of adjacent claims of 
a similar nature, each claimant cannot obtain a tract equal in quantity to the 
adjacent tract already owned by him, to divide the vacant land applicable to that 
object between the several claimants, in such a manner as to him may appear 
most equitable.” 1 Land Laws, 588. 

This provision of law was revived and reénacted by the 7th section of an Act, 
approved the 11th of May, 1820. 1 Land Laws, 779. 

Those, under whom the plaintiff and defendant hold their lands respectively, 
availed themselves of the preémption accorded by this law. The husband of 
the plaintiff, having 155 80-100th acres in his front tract, paid into the hands of 
the receiver of public monies $148 75, for a certificate of the entry of 119 acres 
of the lands in his rear. Nicholas Haydel, under whom the defendant holds, 
owned a front tract containing 249 54-100th acres, and paid into the hands of 
th» receiver of public monies, the price of 248 acres, for his entry of the back 
lands under the law. 

The whole quantity of land in the rear subject to their entries was 322 48- 
100th acres, as to which there was no conflict between them and any other pro- 
prietors. Of this quantity, a surveyor of the United States allotted to Haydel 
243 24-100th acres, and to Dufresne 78 28-100ths. His survey was approved, 
in March, 1831, by the surveyor of public lands south of Tennessee river, and 
a patent was issued to Haydel for 243 20-100th acres of the land, in 1845. 
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If the land subject to the entries had been divided between the élaimants 
proportionably to the quantity contained respectively in their front tracts, Hay- 
del would have received 201 acres, and Dufresne 121 acres. Mrs. Dufresne 
claims that the land should have been divided proportionably to the quantity in 
the front tracts, and brings this suit to obtain that division. 

The Act of Congress was the foundation of the title to the lands, and fixed an 
exact rule by which the quantities to be sold to the respective parties was to 
be ascertained. An equitable division, in case of deficiency in quantity for each, 
is aratable division in proportion to the quantities in the front tracts, unless 
something prevents it. The original instructions of Mr. Gallatin, the Secretary 
of the Treasury, for the execution of the Act of 1811, indicated this rule to the 
surveyor and the commissioners of the general Jand office, by a letter of the 14th 
of July, 1845, laid it down as an arithmetical rule to govern such cases. 

The surveyor was to measure the land for each purchaser, and run the line 
of division between them. 

It was a ministerial duty There could, in this case, be but one equitable 
line: that which would give the plaintiff 121 acres and to the defendant 201 
acres. A fixed rule was given to ascertain the quantity of each, and any devia- 
ation from it, was in violation of the Act of Congress, and gave no rights to the 
defendant, and could take away none from the plaintiff. 

The Act of Congress thus expressly entitled the plaintiff to an equitable divis- 
ion of the back lands, with the only proprietor whose claim came in conflict with 
hers. An extraordinary position of the tracts might possibly render a propor- 
tional division inequitable. But, in this case, there is no pretence, much less 
reason, offered for not baving made a proportionable division. By the bare 
inspection of the map, it will be seen that the surveyor might, by extending the 
side lines of each proprietor’s front tract, have given each about his proportion of 
the back lands. That this should have been done, when possible, we have no 
doubt, was the intention of Congress. 

By an inspection of the map, it is palpable that not an equitable, or even dis- 
cretionary, division of the land, was made between the two claimants. The 
surveyor simply took from ove party forty acres of land, which he had purchased 
from the government, and for which he had paid, and for which he had the best 
possible title, by an Act of Congressy#and gave it to another man who had no 
title whatever to it but the will of the surveyor. This was a most inequitable 
proceeding, directly in conflict with the Act of Congress, and cannot be recog- 
nized by a court of justice. 

It is said, however, that the disposition of the public lands is in the power of 
Congress under the direction of their officers, and that they have given a patent 
to the defendant for the lands in controversy, which is a complete divestiture of 
the title of the United States in favor of the defendant. 

In the sale of the public lands, the government and its purchasers must be 
governed by the same principles which apply to indivi:lual vendors and vendees. 
9 Peters, 760. Vattel’s Law of Nations, book 1, ch. 17, § 199; ch. 23, § 295; 
book 2, ch. 7,§ 83; ch. 1, § 14. 

Now the government, by the entry of the register of the Jand office, and the 
receipt of the purchase money by the receiver of public monies, sold a tract of 
land to the vendee, containing 119 acres, if such quantity could be obtained, in 
the rear of his front, without infringing upon the rights of another person pur- 
chasing a tract in his rear under the same law, and upon the same terms and 
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conditions. There were twoacres more than that quantity, without, in any 
manner, conflicting with the rights of the other vendee. 

Could an ordinary vendor, having made such a sale, afterwards take forty acres 
of the land, so sold, and give it to his other vendee? His deed to that effect 
would have no efiect. So neither can the patent issued by the United States, 
under similar circumstances, have that effect. 

As vendors of land, perhaps, the government could not, for their own ensle- 
sive interest, succeed in annulling a patent, unless in those cases of error, or 
fraud, for which an ordinary vendor could annul his deed. But Jatterly it has 
been held by the Supreme Court of the United States, that they would disre- 
gard patents obtained contrary to law, in cases where individuals had previously 
acquired under the government an adverse title. In the case of the United 
States v. Hughes, that tribunal, at its last term, disregarded and annulled a 
patent, the United States suing for an individual, to whom they had first legally 
soldthe Jand. So in the case of Marsh v. Brooks, and Menard v. Massey, 8 
Howard, 233 and 293. 

We have examined the case of Pepper et als. v. Dunlop, 9 R. R. 287, cited 
by the defendant’s counsel, and find nothing decided in it adverse to these prin- 
ciples; nor in the opinion of the Attorney General Butler, 2 vol. Laws and 
Opinions, &c., relating to public lands, p. 213. The case of Bagnell et als. v. 
Broderick, principally relied upon by the counsel, was decided upon the techni- 
cal distinction between Jaw and equity, and between a legal and equitable title, 
which does not exist in this State. And, even in that case, the dissenting opin- 
ion of Justice McLean appears to us conclusive against the correctness of the 
decision, in which the majority of the court were unable to give relief against 
the grossest possible fraud, and that palpable on the face of the record. 

The.true principle is this: that the government is, in reality, the owner of 
the land. When the patent issues, it irrevocably divests the government of title, 
in favor of the patentee; but if the land already belongs to an individual, either 
by sale or legal confirmation, the subsequent issue of a patent to another person, 
inures to the benefit of the true owner. 

In this case the Act of Congress was the authority to the register and receiver 
to sell the land in controversy to the plaintiff, by preémption, ‘in consideration of 
his being the proprietor of the front tract. @His entry of the quantity to which 
he was entitled under the Act, and payment of the price, was the purchase 
from the government. This sale divested the title of the United States, and 
vested it in the plaintiff. Of the quantity, which he was entitled by the Act to 
purchase, he never can be divested by the government, which cannot sell a 
second time, nor retake that which has been lawfully sold; nor by an adverse 
claimant by virtue of a concurrent or subsequent purchase. 

The authority given by the Act of Congress to the surveyor, to make an equi- 
table division of the land between the claimants, is in affirmance of the Act 
authorizing each to purchase an equitable proportion of the land, and neither 
adds any thing to, nor takes any thing from, the rights of the parties. He is a 
ministerial officer, bound to perform this duty, not as he may choose, but equi- 
tably ; and if he does not, the injured party may resort to a court for justice, or 
there would be a right without a remedy, in derogation of the first article of our 
Code of Practice. 

It is true, Congress has confided much to the judgment of the surveyor, by 
directing him to divide the land in such manner as to him may appear equitable. 
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had even performed the duty in the presence of the parties, or having notified 
them to’be present, so as to have afforded the injured party an opportunity of 
seeking redress from the higher officers of the government, we should be 
induced only by a palpable violation of equity to reverse the discretion confided 
to him. But inthe present case it does not appear that the parties, interested 
in the survey, were present, or notified of the time it was to take place; and itis 
manifest that the surveyor did not attempt to make an equitable division between 
them. Such being the case, it was at least incumbent on the defendant to sug- 
gest or show some reason for his taking the forty acres of the plaintiff’s land, 
and in default of his so doing, a court is bound to presume that the surveyor 
acted er parte, and under the unjust influence of him who claims more than 
his share of the land, without reason, or even pretext, to justify it. 

Both patents and surveys are so constantly made er parte, and often without 
sufficient information by the ministerial officers of the general government, that 
they cannot be conclusive upon adverse claimants, and must necessarily be sub- 
ject to judicial investigation and decision, when manifestly made in violation of 
Acts of Congress and private right. 

The prescriptions of ten, twenty and thirty years, are plead. It is not clearly 
established by the evidenge, that the plaintiff cannot obtain the quantity of land 
to which he is actually entitled, without taking any part of that which is actually 
possessed by the defendant, or by others for him. Even if it be absolutely neces- 
sary to do so, this is strictly and in good faith an action to settle boundaries 
which are imprescriptible. Code, art. 821. 

For these reasons, the judgment of the district court is reversed; and it is 
adjudged and decreed, that a line be run by a surveyor, appointed by the dis- 
trict court, so as to give the plaintiff the quantity of one hundred and nineteen 
acres of the lands in the rear of his front tract; and that the defendant be con- 
demned to pay the costs of the appeal; the costs of the disirict court, and the 
expense of the survey, to be borne equally by the parties; and the case is 
remanded to the district court, to direct the survey and make the division. 

SupeE11, J., dissenting. 
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W. C. Goopricu v. Asa PATTINGILL et al. 


The plaintiff obtained an attachment against the defendant, but the sheriff did not take 
actual possession of the property under the writ, and no act of possession by him or his 
successors is shown, for five years after its return. About five years after that time, the 
attaching creditor had a curator ad hoc appointed. to defendant, obtained judgment, and 
seized the lots under an execution. In the meantime, and within two years from the 
date of the attachment, defendant sold the property, and it passed into the hands of pur- 
chasers who were ignorant of the attachment. Held: The law required that the sheriff 
should have seized and detained the property; that he and his successors should have 
taken charge and kept possession of it; and for the failure of Goodrich, the attaching 
creditor, to have seen this done, and to have prosecuted his suit with diligence, innocent 
purchasers of the property should not suffer. 

Sherifis must seize actually, and not fictitiously, where the law requires; and third persons 
mast not suffer by their neglect to doso. 
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PPEAL from the Third District Court of the Parish of Jefferson, Clarke, J. 


GoopRicH 


Dunlap and Clarke, -for plaintiff. .Ogden and Duncan, for defendants. an. 


By the court: 

Preston, J. The evidence satisfies us that the sheriff did not, on the 6th of 
December, 1836, take actual possession of the lots in controversy, by virtue of 
Goodrich’s attachnient. He had seized, and was about to sell them on that 
day, in the suit of Kohn v. Pettingale. He returned the writ of attachment on 
the same day that he had seized the lots under it. No act of possession by him 
or his successors in office is shown, for five years afterwards.. No steps were 
even taken in Goodrich’s suit during that period. About five years after the 
return of the writ, he had a curator ad hoc appointed to Pettingale, obtained 
judgment, and seized the lots under an execution. 

The seizure under the writ of attachment, was a paper seizure, and could be 
found only among the papers of a dormant suit, in the parish court of the parish 
of Jefferson. The law required that the sheriff should have seized and detained 
the property, that he and his successors should have taken charge of, and kept 
possession of it. And for the failure of Goodrich to have seen this done, and to 
have prosecuted -his suit with diligence, innocent pprchasers of the property 
should not suffer. 

Now, it appears that Pettingale sold the lots to D. McMillen, in 1837, and 
he to Bach, shortly afterwards; that the latter fenced them in, and publicly sold 
or disposed of some of them, and the owners are made defendants in this case. 
If the sheriff and his successors in office had actually seized, detained, taken 
charge of, and kept possession of the lots, and Goodrich had prosecuted his 
attachment suit with diligence, all this would not have occurred. It occurred 
because it was a paper attachment, apparently abandoned, for years; and should 
not, therefore, affectthird persons. It should not be patched up by an amended 
return, made fifteen years afterwards, by a person no longer sheriff, and long 
after a tardy final judgment had been rendered in the case. Nor should parol 
evidence, to bolster it up, be admitted, to the prejudice of the titlesof purchasers 
of the property not knowing of the attachment. 

Sheriffs must seize and hold actually, not fictitiously, where the law requires 
it; and third persons must not suffer by their neglect to do so. 

It is next contended, that the validity of the attachment has become the thing 
adjudged in this very suit. Admitting that Goodrich may avail himself of this 
defence, without pleading it in the district court, he has not clearly established 
the plea. 

The judgment of the Supreme Court, reported in 9 R. R. 393, supports the 
plea of res judicata more strongly than any other decree inthe case. The facts 
leading to that decision must therefore be examined. 

Goodrich seized the lots under his execution, in 1842. Bach enjoined the 
sale for himself and his vendees. The Parish Court of Jefferson dissolved the 
injunction. The First District Court, on appeal, reversed that decision, and 
made the injunction perpetual, on the ground, that the lots held by Bach, and 
now seized, were not identified with those attached by Goodrich. The Supreme 
Court affirmed the judgment of the district court, perpetuating the injunction. 
The decree is, therefore, in favor of Bach, and yet is urged as adjudging a mat- 
ter against him—that Bach’s lot had been attached in 1836. And yet, this is a 
matter which could not be adjudged at all, until the lots, about to be sold in 1842, 
were identified with lots supposed to have been attached in 1836; and for the 
very want of this identification, the — was made perpetual. 
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But, there was a reservation in the decree, in favor of Goodrich, authorizing 


Pertincarz. him to prosecute the sale of the lots, on proving their identity with those 





attached by him. This assumes, that the lots about to be sold were attached, if 
identified with those attached ; but it is not a decree to that effect; nor could 
any decree to that effect be made until the identification. 

In the opinion, the court nowhere state it as a matter of judgment by them, 
that the attachment had been legally executed. It is merely stated, that ‘it is 
urged that the lots in question, having been attached in 1836, in the suit brought 
by Goodrich against Pettingale, they could not be sold to his prejudice.” «If 
this were clearly made to appear,” the court eontinues to say, ‘the validity of 
the subsequent sale might well be questioned, as a debtor, whose property is 
attached, cannot divest himself of it so as to defeat the rights of the attaching 
creditor.” 

These, which are the strongest expressions in support of the validity of the 
attachment, in any part of the opinion, amount to neither a decision for nor 
against its validity. 

The expressions in the opinion are stronger in favor of Bach; for, the court 
say, ‘‘ having shown title in his assignees, it was incumbent on the defendant to 
show clearly, that the conveyance to McMillen was made in fraud of his vested 
rights under his attachment, and was consequently null and void as to them.” 
In this long protraeted litigation Goodrich has never shown that. To do so, it 
was incumbent on him clearly to have shown vested rights, that is, in this case, 
a valid and continued attachment, or, at least, known to Bach, if only a paper 
attachment, at the time of his purchase. These things, alone, could render 
the purchase illegal as to the vested rights. 

Even if the original attachment had been actual, and valid, it would raise a 
serious question, whether it would continue as to third persons, the sheriff 
notoriously having no possession, and the plaintiff failing to prosecute his suit 
with diligence, when they acquired the property. 

The decretal part of the opinion is explicit, that Bach’s injunction should be 
perpetuated. The reservation in favor of Goodrich was not put in the form of 
a decree, and amounts to nothing more than that he should not be prejudiced 
by the decree. As the Supreme Court, therefore, in neither its opinion nor 
decree, declared the attachment valid, and, as the district court had not passed 
upon its validity at all, we cannot consider the validity of the attachment a mat- 
ter adjudged. If we even should consider the decree in favor of Bach with the 
reservations, as a nonsuit against him, it would amount only toa judgment that the 
parties should * fight their battle o’er again.” And so the parties considered it, 
for, in the present suit, the main contest was as to the validity of the attach- 
ment, which Goodrich bolstered up with wonderful skill, by amendments to the 
sheriff ’s return, and parol testimony ; and Bach resisted, as incurably defective. 

Believing that the matter in controversy has never been adjudged between the 
parties, and that the attachment was invalid, because the lots in controversy 
were never taken into the possession of the sheriff, or, at least, that he did not 
retain them in his possession, so that they were purchased, possessed, and sold 
by the appellee, without a knowledge, so far as proved, of the attachment. 

It is affirmed, with costs. 

Rost, J. The record in this case was first given to me, and I had come to 
the conclusion that all the questions raised, except that of the identity of the 
lots, were closed by the decisions in 9 R. R., and 4 Ann.; but, as two of my 
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brethren are of opinion, that the plea of res judicata is not made out, I must 


yield my opinion, so far as to agree with Mr. Justice Slidell, that the question partineiien. 


is doubtful; and, if doubtful, that the plea cannot be sustained. I agree in the 
opinion of the majority of the court, as to all other questions on the case, 
Application for re-hearing refused. 
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SELESTE JOSEPHINE BEALE v. SAMUEL RICKER, JR. 


In all questions of lesion, the value of the property sold, at the time of the sale, is the rale 
by which the lesion is to be ascertained. Code 1805. If the value is not fixed within a 
certain range, by the evidence, the lesion is a matter of conjecture, and must be consid- 
ered as not proved. 


PPEAL from the District Court of the Parish of Jefferson, Clarke, J. 
A Schmidt, for plaintiff. Ogden and Duncan, for appellant and defendant. 
By the court: (Préston, J., declined sitting.) 

Eustis, C. J. This action is brought to rescind the sale of the undi- 
vided fifth of the undivided half of a tract of land, in the parish of 
Jefferson, about a league and a half above the city of New Orleans, 
on the left bank of the river, measuring about eight arpents front, and 
converging to a point at about one hundred arpents in the rear, together with 
an equal proportion of all the improvements, rights and privileges thereunto 
belonging. The sale was made by the plaintiff, to the defendant, for the price 
of three thousand dollars, for which the defendent gave his bond to the plain- 
tiff’s order, payable on or before the 15th of March, 1856, the interest at eight 
per cent being payable semi-annually. The sale was made in the city of New 
Orleans, and bears date the 17th March, 1846. 

The several grounds on which the sale is sought to be rescinded are: Ist. 
The failure of the defendant to pay the price. 2d. Deception and fraud on his 
part, by which he obtained the land for a much less price than its value; and 
3d, lesion beyond moiety in the price. 

The case was submitted to a jury, who found a verdict for the plaintiff on the 
ground of lesion, and not fraud, fixing the value of the land, on the day of the 
sale, at $6250. 

The only proof of any default on the part of the defendant to pay the interest, 
is ademand made on the 6th of June, 1849, for two years of arrears, two 
hundred and eighty dollars, followed by a protest for non-payment. The suit 
was filed on the 18th of June of that year. 

On this verdict the court rendered a judgment in favor of the plaintiff, 
rescinding the sale of the property described in the petition, but fixing the 
value, at the day of sale, at $6250, and allowing the defendant ninety days from 
the date of the final decree to pay the supplement of the price and retain the 
property ; the defendant to pay costs. From this judgment both parties have 
appealed. 

Had this action been one to rescind the sale solely on the ground of the non- 
payment of the price, it might have been necessary to consider this ground ; 
but we are of opinion that the joining of the two other causes of action, to wit, 
fraud and lesion, in this action, supercede the necessity of examining its 
validity. 
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In relation to the charge of fraud, we do not think it is proved. Such proba- 
bly was the opinion of the jury, which we infer from the verdict, and we do 
not feel ourselves authorized to rescind the sale on the ground of fraud. 

The lesion found by the jury consists in the price being less than half of the 
value of the property sold. by the sum of one hundred and twenty-five dollars. 
The value, according to the finding, was $6250, and the price given was $3000, 
on the basis of cash. 

The greater part of the testimony relied upon by the plaintiff, as supporting 
the charge of lesion, was taken nearly five years after the sale. The lesion 
exceeds one-half the value, by five per cent only, on the price. In examining 
the testimony we do not discover any means of fixing the value of the property, 
at the time of the sale, with the precision indicated in the verdict. We find it, 
on the contrary, quite a matter of uncertainty. We think it is necessarily so. 
The sale was not of a distinct parcel of land, but of an undivided interest of a 
fifth of a half of a tract of land, measuring about eight arpents, fronting the 
river, &c., the value of which depended almost entirely upon speculation, and 
liable to fluctuate accordingly. We do not find in the evidence any standard by 
which the value, at the time of sale, can be tested, which would authorize a 
court or jury in rescinding the sale on account of lesion beyond moiety. It is 
in proof, that this whole tract had been in litigation, and the joint ownership, 
with the litigants, was of itself an obstacle to its sale, by shares, at even its full 
value. The expense of a partition, to the purchaser, might exceed this sum of 
$125. In all questions of lesion the value of the property sold, at the time of 
the sale, is the rule by which the leison is to be ascertained. Code 1805. If 
the value is not fixed within a certain range, by the evidence, the leison is a 
matter of conjecture, and must be ¢onsidered as not proved. Vide Code, 1805. 
Pothier Contrat de Vente, 343 et seg. Merlin’s Rep. verbo leison. Code Napo- 
leon, 1677 et seq. 

The judgment of the district court is therefore reversed, and judgment ren- 
dered for the defendant, with costs in both courts. 

Application for re-hearing refused. 





G. KENDALL v. Wma. H. Brown. 


Defenndant may appear by counsel, or otherwise, to obtain the release of property attached, 
for any irregularities in issuing the attachment, or because the property was not liable to 
attachment, and, if released for such causes, the defendant would no longer be in court, by 
his property, or person. 

But, when a defendant in attachment appears by an agent, and bonds the property attached, 
the agent will be considered as representing his principal, so as to bind him to comply with 
the conditions of the bond, the essential condition of which is to defend the suit, or abide by 
the judgment that may be rendered. And it is not necessary, in such cases, to appoint an 
attorney to represent the absent defendant. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Hoffman and Ogden, for plaintiff. J. and J. Henderson, for defendant and 
appellant. By the court: 
Rost, J. The defendant is sued, as drawer of a promissory note. Being a 
non-resident, an attachment was duly issued. A lot, and a quantity of lumber, 
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was attached. The copies of citation, and writs of attachment, were posted at 
the church and courthouse doors, as required by law. 

Mandell appeared as the agent of the defendant, and released the property 
from the attachment on giving bond and security, conditioned that the defendant 
would satisfy such judgment as might be rendered against him. 

An attorney appeared on behalf of the defendant, and applied to set aside the 
attachment, on the ground, that the surety on the bond was insolvent, and a non- 
resident. 

After hearing the counsel and evidence, the application was dismissed, the 
plaintiff having justified the sufficiency of the security. 

It is true, that for irregularities in issuing the attachment, or, if the defendant’s 
property was not liable to be attached, he might by counsel or otherwise, appear 
to release it; and, if released for such causes, he would be no longer in court, by 
his property, or personally. 

But, in this ease, the defendant, through an agent, had his property released, 
by giving bond, conditioned expressly, to satisfy any judgment that might be 
rendered against him in the case. He therefore substituted his bond for the 
property, and appeared, by an agent, in court, to take steps in the suit. The 
appearance by an agent, to release the property by bond, bound him to defend 
the suit, if he had a defence, or to satisfy any judgment that might be rendered. 

The plaintiff then served a citation on Mandell, as agent of the defendant, 
took a judgment by default, and had it confirmed. The defendant has appealed. 

His counsel contends, that if the suit be an ordinary suit, no citation was 
served upon the defendant, and, therefore, that the judgment rendered against 
him is illegal and void. 

And second, that, as an attachment suit, the judgment is invalid, because the 
defendant was not legally brought into, and represented in court. 

The suit was not an ordinary, but an attachment suit; and, therefore, it is 
necessary to examine only the last ground offered for a reversal of the judgment. 

The attachment having been regularly levied, and property of the defendant 
taken into the possession of the sheriff, it represented the defendant in court. 

An appearance to bond the property must be construed as an appearance 
with power to comply with the conditions of the bond ; the essential of which 
were to defend the suit, or abide by any judgment that might be rendered in 
the case. It was then his interest and duty to defend his own suit. It was 
not the business of the court, to appoint an attorney to represent him, since he 
had appeared and bound himself to defend his own suit, or to pay such judg- 
ment as might be rendered against him. This is the necessary inference from 
art. 259 of the code, and the court could not exercise the authority, given by 
art. 260, to appoint an attorney to represent him, when he had appeared by his 
agent to bond personally, and, therefore, to defend the suit personally. 

The judgment is affirmed, with costs. 

Re-hearing refused. 





W. E. Tuompson v. R. R. Barrow. 


Defendant pointed out to the sheriff, for seizure under two executions, property which, he 
stated at the time, was far more than sufficient to satisfy them. The sheriff seized it under 
those executions, and under that of plaintiff at the same time. Held: We are not pre- 
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pared to say, that, under the circumstances, the defendant was entitled to notice of 
seizure. 


PPEAL from the District Court of Terrebonne, Randall. J. J. H. Ilsley 
and J. D. Cole, for plaintiff. J. C. and A. Beatty, for defendant. By 
the court: (Slidell, J., absent.) 

Rost, J. There is no error in the judgment in this case. The defendant 
had pointed out to the sheriff for seizure, under two other executions, property 
which, he stated at the timé, was far more than sufficient to satisfy them. The 
sheriff seized it under those executions, and under that of Thompson, at the 
same time. We are not prepared to say that, under those circumstances, the 
defendant was entitled to notice of seizure. Hewitt v. Stephens, 5 Ann. 640. 
But if he was, he had left his residence, under circumstances which authorized 
the appointment of a curator ad hoc, to represent him, and the service made 
upon the curator ad hoc, appointed by the court, is valid. 

The words, * acres or arpents,” used in the advertisement of the property, 
when the word * acres,” should alone have been inserted, refer only to a con- 
siderable portion of the land seized, and the word “arpents,” taken in connec- 
tion with the entire advertisement, is mere surplusage. The advertisement, 
after describing this and other sections of land, the contents of which are given 
in acres, sums up the whole as follows: ‘containing, together, 1696 acres and 
23-100ths.” They clearly showing, that the contents of section No. 40, were 
also measured in acres. 

There was no pretext for enjoining the sale, and damages were properly 
allowed. 

The judgment is affirmed, with costs. 





H. StTackuouse v. R. B. KENDALL.* 


In an action to recover the price of a slave, on the ground that he was unsound at the date 
of the sale, the plaintiff cannot recover where no post mortem examination was made, and 
the proof of the nature ahd duration of the disease rested exclusively upon the conjectural 
and conflicting opinion of physicians. 


PPEAL from the Second District Court of New Orleans, Lea, J. Hoff- 
man and Ogden, for plaintiff. Howard, for defendant. By the court: 

Rost, J. The plaintiff seeks to recover the price of a slave, purchased by 
him of the defendant, on the grouud that at the time of the sale the slave had 
the consumption, of which disease he has since died. The defendant pleaded 
the general issue, and cited his vendor in warranty. Two antecedent vendors 
were successively called in warranty, and they all joined in the defence. 

The plaintiff ’s petition was dismissed asin case of nonsuit, and he appealed. 
The defendant asks that the judgment be amended so as to be final in his 
favor. 

No post mortem examination of the slave was made, and the proof of the 
nature and duration of the disease rests exclusively upon the conjectural and 





*This case isin the list of cases not reported by my predecessor. I have inserted it 
because Judge Eugtis refers to it as authority in the case of Hooper v. Owens, p. 206. 
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tonflicting opinions of physicians. According to the opinion of Dr. Stillette, Sracknouse 


the disease is not proved. On the other hand, the family physician of the 
plaintiff testifies, that the impression which the boy made on him, when he first 
saw him, was that he could not live; that his chest was uncommonly small and 
out of proportion with his height, and that in persons similarly constructed 
the lungs are not long enough to meet the secretions of blood.with the body. 
He further states it as his opinion, that the slave died of consumption, and that 
the disease was the consequence of his constitutional conformation. If it be 
true that persons of small and narrow chests are invariably consumptive, this 
peculiar conformation is a visible defect, and the purchaser who buys a slave thus 
formed, might, perhaps, be considered as taking on himself the risk of consump- 
tion. But, be this as it may, the evidence of the existence of the disease, at 
the time of the sale, is such as we have repeatedly held we could not act upon. 
Executors of Dupre v. Prescott, 5 Ann., 592. 

The physician who last saw the slave states, that the day before he died he 
was suffering from diarrhea and hectic fever, but that he showed no sign of 
approaching dissolution. It is proved that the cholera was among the plaintiff’s 
slaves at that time, and the rapidity and manner of the death point to that 
disease as the cause. The evidence induces us to believe that the fever was the 
result of debility, which followed the diarrhea; that the diarrhea may have been, 
as it usually is, caused by a change of food and water on a subject lately come 
to Louisiana; that it was aggravated by the damp and impure atmosphere of 
the pork warehouse in which the slave was employed, and that it terminated in 
cholera. 

We are of opinion that the defendant is entitled to a final judgment. 

It is therefore ordered, adjudged and decreed, that the judgment in this case 
be amended, and that a final judgment be entered in favor of the defendant, and 
against the plaintiff, with costs in both courts. 


PAYNE AND HARRISON v. THE INDEPENDENT TOWBOAT ComPANY. 
* 
Privilege against a steamboat, for cord wood farnished by contract, allowed, under the act 
of the Legislature of the 15th March, 1842. 


PPEAL from the Second District Court of New Orleans, Lea, J. C. Red- 
mond, for plaintiffs. Z. Latour, for defendants. By the court: 

Survey, J. We think with the district judge, that the 3d section of the Act 
of March 15, 1842, p. 282,* conferred a privilege upon the appellee, whose 
claim was for cord wood, furnished to the steamboat by contract, and not taken 
against the will of the owner of the wood. 

Judgment affirmed, with costs. 

Application for re-hearing refused. » 


*The following is the section of the Act cited: Sec.3. Be i further enacted, &c., That 
the claim against steamboat owners for cord wood shall be of the first privilege against 
steamboats, for and during the term of eight months from the time that such claim accrues, 
as regards all boats running beyond the limits of the State, and three months for boats ran- 
ning within the limits of the State. 
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Henry Boyce v. J. anp H. Cace.—N. C. Wabe, Warrantor. 


To constitute a sale per aversionem, there must be either a distinct or separate object 
described, such as the manor of dale, an island, an enclosed field; a sale is also con- 
sidered as made per aversionem when it is for a total sum, and assigns to the land sold 
existing and visible boundaries, such as rivers, highways, fences, pieces of stone, iron or 
wood, showing the starting point and direction of the dividing line with the adjoining 
tenements. These last sales are held to be per aversionem on the presumption, that the 
parties to them have their attention fixed, rather upon the boundaries than upon the enu- 
meration of quantity. 


PPEAL from the District Court of the Parish of Terrebonne, Randall, J. 
J. C. and A. Beatty, for plaintiff. E. A. Johnson, for defendants. John 
Ker and Connolly Mercier, for warrantor. By the court: 

Rost, J. This is an action of boundary between two parties, claiming under 
the same original grant. The title of the plaintiff is the oldest in date, and as 
there is no evidence of adverse possession by the defendant, to sustain the plea 
of prescription, the district court properly allowed the plaintiff the superficial 
quantity of land which his title calls for; and the only questions in the case, pre- 
senting any difficulty, are those which arise on the claim of warranty of the 
defendants. 

The district court found the extent of the conflict between the adjoining 
tracts of land to be one hundred and fifty-four arpents 95-100. This being 
taken from the defendants, judgment was rendered in their favor, against the 
immediate warrantor, Tobias Gibson, for the price he had received. A like 
judgment was rendered in favor of Gibson against his vendor, Nathaniel C. 
Wade, but the court refused to give judgment in favor of Wade against the 
widow and heirs of Samuel Tanner, his vendor, and discharged them from the 
warranty. Wade alone has appealed. 

He first contends, and we agree with him, that he is entitled to the same 
judgment against his vendors which will be rendered against him, and that there 
are no admissions ip his answer, and that of Gibson, to the call in warranty, 
which can increase their liability as vendors. 

But he further contends, that no judgment should have been rendered against 
the other warrantors, because the true boundary between the two adjoining 
tracts of land, of the plaintiff and defendant, must be ascertained by first fixing 
the boundary of another tract, called the Walker tract, adjoining that of the 
defendant above, and forming part of the same grant. That the quantity of 
land purchased by the defendants, in those two tracts, was 1800 superficial 
arpents; and that as no other location is given in the acts, except a front on the 
Bayou Caillon, the defendants have no claim beyond the quantity purchased. 
And as the boundary, established by the district court, leaves them 1846 arpents, 
they have suffered no eviction, and have no action in warranty. 

The defendants, on the contrary, maintain that the sales under which they 
hold the two tracts of land, are sales per aversionem, and that, although in con- 
sequence of a bend in the bayou, the land contains more superficial arpents than 
is mentioned in the acts, they have a good title to all the land included within 
the boundaries, mentioned in the acts, and should be indemnified for the portion 
adjudged to the plaintiff. 
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There is no doubt that the boundary must be established by first locating the 
Walker tract ; and the nature of the sale under which the-defendants hold that 
tract, must determine the case. It is a sale from Turner to Cage, of a tract of 
land previously sold by him to Robert G. Walker, containing about twenty-five 
arpents front on Bayou Caillon, by forty in depth, and having one thousand 
arpents in superficies, to begin above at a point distant twenty-five arpents from 
the upper line of the grant, of which it forms a part, and to run down the 
bayou for quantity. 

To constitute a sale per aversionem. there must be either a distinct or sepa- 
rate object described, such as the manor of dale, an island, an enclosed field. 
A sale is also considered as made per aversionem when it is for a total sum, and 
assigns to the land sold, existing and visible boundaries, such as rivers, highways, 
fences, pieces of stone, iron or wood, showing the starting point and direction of 
the dividing line with the adjoining tenements. These last sales are held to be 
per aversionem, on the presumption that the parties to them have their attention 
fixed, rather upon the boundaries, than the enumeration of quality. Fisk v. 
Fleming, Syndic. 

In the sale of the Walker tract there was no fixed and visible boundary. If 
it were conceded that the upper boundary of the tract was given with sufficient 
certainty, because its position might have been ascertained by a survey, no 
lower boundary at all is mentioned, the act merely stating, that the land is to 
have about twenty-five arpents front, and to contain one thousand superficial 
arpents. The attention of the purchaser could not, therefore, have been fixed 
upon the boundaries, and he must have relied upon the numeration of quantity ; 
that quantity alone the defendants could claim from their vendor. It is in evi- 
dence, that at the institution of this suit, they were in possession of eleven 
hundred and twenty-two arpents 95-100 under that title. 

The tracts which they purchased from Gibson, and on which the conflict 
occurs, was sold as containing seven and a half arpents front by forty deep, 
adjoining the land above mentioned; and as the only boundary assigned had 
never been determined, this sale was not per aversionem, and only transferred 
to the defendants three hundred superficial arpents of land. It is admitted 
that at the institution of this suit, the defendants had taken possession, under it, 
of three hundred and ten superficial arpents. 

The tract of twelve and a half arpents front, sold by Gibson to the defen- 
dants, being above the fixed boundary of the Walker tract, cannot be reached 
by the present action, and the excess in the contents of it, over the quantity 
sold, if any, may be left out of view. The defendants have, under their pur- 
chase of the two other tracts, an excess of one hundred and thirty-two arpents 
95-100 over what was sold to them, and to that extent they have no claim in 
warranty; deducting this from one hundred and fifty-four 96-100, the admitted 
extent of the conflict between the plaintiffs and defendants, there remains 
twenty-two arpents and 100th, which, at the rate of $7 50 per arpent, there 
must be judgment against the appellant in favor of Gibson, and in his favor 
against Mrs. Tanner and the heirs of Lemuel Tanner. ‘Tobias Gibson not 
having appealed, the judgment rendered against him, in favor of the defendants, 
remains undisturbed. 

It is ordered, that the judgment in this case be reversed. It is further 
ordered, that Tobias Gibson recover from Nathaniel C. Wade the sum of 
$165 074 and costs in the district court. It is further ordered, that Nathaniel 
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C. Wade have a judgment for the like sum against Mrs. Ellis Tanner, per- 
sonally, or her assumption to pay the debts of Lemuel Tanner ; and also for 
their virile share against Joseph W. Tanner, Esther Tanner, Mary Tanner, 
Elizabeth Tanner, B. T. Tanner, Robert R. Tanner, all of age; and Wash- 
ington Tanner, Bridget Tanner and Louisa Tanner, represented by Celeste 
Tanner, their mother and tutrix. It is further ordered, that one-half vf the 
costs of appeal be paid by Tobias Gibson, and the other half by Lemuel 
Tanner. 





eee 


SamME CAseE-On A RE-HEARING. 


When two pieces of ground have been sold by one and the same contract, with the expres. 
sion of the measure of each, and there be found a less quantity in one and a larger quan- 
tity in the other, the deficiency of the one is supplied by the overplus of the other, as far 
as it goes. C.C. 2475. 


By the court : 

Rost, J. In the original argument in this case, we were not referred to 
article 2475 of the Code, and we overlooked, on the decision, the singular dispo- 
sition it contains. 

On general principles, it is clear that the excess in the tract, above the fixed 
\,oundary, where the survey begins, could not have been brought in to supply a 
‘leficiency below ; but the article quoted provides, in general terms, that when 
two pieces of ground have been sold by one and the same contract, as was the 
vase here, with the expression of the measure for each, and there be found a 
less quantity in one, and a largerone in the other, the deficiency of the one is 
supplied by the overplus of the other, as far as it goes. Taking the two tracts 
together, the land remaining, after allowing the plaintiff his quantity, is more 
than the defendant purchased. The judgment must, therefore, be for the 
appellant, Wade, and the heirs of Tanner. 

It is therefore ordered, adjudged and decreed, that the judgment heretofore 
rendered in this case, be set aside. It is further ordered, that the judgment of 
the district court, so far as it is against Nathaniel C. Wade, and in favor of 
Tobias Gibson, in warranty, be reversed, and that there be judgment in his 
favor against the said Gibson, with costs in both courts. It is further ordered, 
that the judgment discharging the widow and heirs of Tanner from the war- 
ranty, be affirmed. 





SPAS PPA AAAS 


SamueL H. Gitman v, BonNER AND SMITH, AND STILLMAN, 
ALLEN & Co. 


The plaintiff was employed by agents, who disclosed their principals, with whom he oorres- 
ponded directly, and to whom alone he rendered services. Held: That the agents were 
not bound. 


Aye from the Fourth District Court of New Orleans, Strawbridge, J. 
Thomas Hunton, for plaintiff, Goold and Howard, for defendants. By the 
court : 
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Preston, J. The plaintiff is an engineer. Stillman, Allen & Co. are the 
proprietors of the Novelty lron Works of New York, and Bonner and Smith» 
their agents in New Orleans. The suit is for a large amount, for services ren- 
dered by the plaintiff to the defendants. 

The plaintiff alleges, that he was employed by Bonner and Smith, to go into 
the country parishes, to solicit and make contracts on behalf of Stillman, Allen 
§ Co., for the supply of engines and machinery for sugar mills, sawmills, and 
other purposes ; that Stillman, Allen & Co., executed same contracts, made by 
him on their behalf, corresponded directly with him in reference to those con- 
tracts, and that he was recognized as agent, for those purposes, by them, and by 
Bonner and Smith. 

He alleges, that he traveled through the country, occupied much time, and 
incurred great expense in performing these services, and made contracts for 
engines and machinery, to the amount of $148,148 ; that some of these contracts 
were executed by Stillman. Allen § Co., and the machinery furnished, but that 
they, wrongfully and in bad faith, refused to execute other similar contracts. 
Lastly, he alledges, that, for his services and labor, he was entitled to receive 
from the defendants, pay and commissions, at the rate of 24 per cent on the cost’ 
of the machinery for which he might procure contracts ; and that, in all cases 
in which he personally, superintended the erection of the machinery furnished 
by Stillman, Allen § Co, he was to receive an additional compensation of four 
per cent on the cost of the same. 

Bonner and Smith excepted, that the allegations of the plaintiff’s petition did 
not show that they were personally liable for his claim; so the court decided, 
and he has appealed. 

The plaintiff’s petition clearly shows, that Bonner and Smith were agents of 
Stillman, Allen § Co.; that the names of these principals were disclosed to the 
plaintiff in employing him, and that he rendered his services to the principals, 
and not to the agents. He and the principal corresponded directly in relation 
to those services. _ 

There is an allegation, that the defendants were to pay 24 per cent commis- 
sion on the value of the machinery for which he made contracts. But this evi- 
dently means, the defendants to whom he rendered the services, and 24 per cent 
on the value of their machinery, not the defendants, Bonner and Smith, to whom he 
rendered no services, and who had nothing to do with the machinery, except as 
agents. 

As agents merely, they are not liable at all; and liability cannot be presumed 
against them, without an agreement express or implied. It is certainly not to be 
presumed in this case, where the agents disclosed their principals, where the 
plaintiff corresponded directly with them, and rendered all his services to them 
alone. } 

Our code declares, ‘‘ That the mandatary who has communicated his authority 
to a person with whom he contracts in that capacity, is not answerable to the 
latter for anything done beyond it,” and, a fortiori, for nothing done within the 
mandate. The mandatary is responsible to those with whom he contracts, only 
when he has bound himself personally. Code, arts. 298], 2982. There is a 
decision to the same effect, 13 L. R., 20. 

The plaintiff contends, that he was to share commissions of five per cent, 
with the agents, Bonner and Smith. He does not s0 state in his petition, but 
that he was to receive 24 per cent commission for his own compensation. 

The judgment of the district court is correct, and is affirmed, with coste. 
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JoHN HarrincTon v. NICHOLS et al. 


The plaintiff leased his steamboat by public act, in which, as additional security for the per- 
formance of the stipulations of the lessees, the parties annexed and made a part of the 
act, a bond, signed by the lessees. with B. and M. as securities. The condition of the 
bond bound the obligors to some, but not to all of the obligations of the lessees, resulting 
from the lease. The owner of the boat sought to bind the securities on the bond for a non- 
compliance with the stipulations of the lease, some of which formed no part of the obliga- 
tions resulting from the bond. Held: 1t is truethat the lease and the bond were execu- 
ted at the sametime; bat, as the same parties did not sign both, they cannot be viewed as 
one contract in relation to the sureties, who only signed the bond. The declaration of the 
lessees, in the contract of lease, cannot prejudice their sureties, who can only be held 
bound as they agreed to bind themselves. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Mott and Ogden, for plaintiff. Roselius and Emerson, for defendants. 

By the court: . 

Rost, J. The plaintiff leased the steamer Nathan Hale, for six months, to 
Peter Nicholls, J. H. Miller and J. R. Hartzock, at the rate of $450 per month, 
payable in advance. The lessees bound themselves to deliver the boat to the 
lessor at the wharf, in this city, at the expiration of the lease, in the same good 
order in which they took her, the ordinary wear and tear excepted, and as clear 
of debt as they received her. The act of lease contains the following clause : 

«« The contracting parties, the better to secure the execution of the present 
contract, and the payment of the six installments afore-mentiond, have requested 
the undersigned notary to annex to the present deed, to be considered as a part 
thereof, a certain bond, for the sum of $3000, bearing date the 19th inst., 
signed by Messrs. Peter Nicholls, James H. Miller, and J. R. Hartzock, as 
principals: and C. C. Burr and J, F. Mayer, as security; which bond has 
been signed by me, the notary, to identify it herewith, and receive, when 
necessary, its full execution.” ' 

The condition of the bond referred to is simply, that, if at the expiration of the 
lease, the lessees shall deliver the steamer to the plaintiff, or his agent, at the 
wharf, in the city of New Orleans, in the same good order in which they take 
her, the ordinary wear and tear of the boat excepted, and as clear of debt as 
they receive her, and, in case of loss, shall pay the sum of $3000, the insurance 
which they engage to effect upon said steamer, the obligation is to be null and 
void, otherwise to remain in full force. 

The lessees failed to deliver the boat in New Orleans at the expiration of the 
lease. The plaintiff found her at St. Louis, where she had been attached for 
privileged debts, contracted by them, and was compelled to pay those debts 
before he could take possession of her. He claims, in this suit, from the 
lessees and from their sureties, in solido, the amount thus paid by him ; also the 
amount of a bill for servant hire and groceries sold to the lessees, and a balance 
due on the two last inatallments of the lease. 

The answer sets up many grounds of defence, but the only two relied on in 
this court, by Mayer, the ony appellant, are the following : that the sureties are 
not bound for the arrears due on the two last installments of the lease; and fur- 
ther, that the amounts which the plaintiff pretends to have received on account of 
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said installments, should be imputed to the debts, for which the sureties agreed to Hagpiseton 


become liable. Mayer, one of the sureties, has appealed from the judgment 
allowing the entire claim of the plaintiff, and the latter has joined in the appeal, 
praying that the judgment be amended in his favor. 

It is true, that the lease and the bond were executed at the same time. But, 
as the same parties did not sign both, they cannot be viewed as one contract in 
relation to the sureties, who only. signed the bond. The declaration of the 
lessees, in the contract of lease, cannot prejudice them, and they can only be 
held bound as they agreed to bind themselves. It may have been the intention 
of all the parties, that the contract of suretyship should extend to the installments 
of the lease. But, we cannot go behind the acts to ascertain that intention; and 
if they even leave the liability of the sureties doubtful, the doubt must inure to 
their benefit. 

The imputation which the defendant and appellant now attempts to make, is 
not authorized by the facts of the case. Some of the payments were expressly 
on account of the lease, and all were made long before his liability on the bond 
accrued, in consequence of the payment, by the plaintiff, of the debts of the 
boat in St. Louis.» At the date of those payments, it is not shown that anything 
was due by the lessees, except the unpaid installments of the lease, and 
the amount of the plaintiff’s bill for groceries and servant hire. His consent 
that the payments not expressly made on account of the lease, be first applied 
to the payment of this bill, and that the balance remaining be imputed on the 
lease, does full justice to the appellant. 

It is admitted, that the plaintiff had to pay $718 46, in St. Louis, for privileged 
debts existing on the boat. For this sum, with legal interest from judicial 
demand, the appellant is clearly liable? We will further allow fifty dollars dam- 
ages for the non-delivery of the boat in New Orleans, clear of debt. 

It is therefore ordered, that the judgment, so far as appealed from, be 
reversed. It is further ordered, that the plaintiff recover from the defendant, 
J. F. Mayer, $768 46, with legal interest from the 10th of August, 1847, till 
paid, with the costs of the district court; those of this appeal to be paid by the 
plaintiff and appellee. 





SAME CasE—On a RE-HEARING. 


By the court : 

Rost, J. In this case, the court having overlooked an agreement, in the 
record, by which the defendant, Maria F. Burr, administratrix of the succes- 
sion of C. C. Burr, was authorized to prosecute her appeal without giving bond, 
a re-hearing was granted as to her. 

The argument in support of her application has failed to convince us, that there 
was error in the judgment, to the prejudice of her co-defendant. The same 
judgment must, therefore, be entered against her. 

It is ordered, that the judgment of the court below, rendered against Maria 
F. Burr, administratrix of C. C. Burr, be reversed. It is further ordered, that 
the plaintiff recover from the defendant, Maria F. Burr, in her said capacity, 
$768 66, with legal interest from the 10th of August, 1847, till paid, and the 


costs of the district court; those of this appeal to be paid by the plaintiff and 
appellee 


N panes. 
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Capt. Harris STACKPOLE et al. v. OSwALD WICKHAM. 


The defendant's commission had been out eighty-two days, and no excuse for the delay was 
shown, and the district judge was of opinion that due diligence had not been used. 
Held ; That defendant was properly ruled to trial. 

A vessel had made a safe voyage from Purk’s Island to New Orleans. Held; That it was 
not necessary for the plaintiff to show, affirmatively, that she was seaworthy, and provided 
with men and provisions, and every other requisite for such a voyage. 

The verdict was written on the back of a document attached to a petition, instead of being 
written on the back of the petition itself. This circumstance was not urged as a ground 
for anew trial. Held: The ground of nullity, set up for the first time in the Supreme 
Court, is too frivolous to deserve further notice. The document was annexed to the peti- 
tion, and may fairly be viewed as a part of it. 


PPEAL from the Fourth District Court of New Orleans. This case was 
A tried by a jury before Strawbridge, J. J. L. Halsey, for plaintiff. Wolfe 
and Singleton, for defendant. By the court: (Preston, J., absent.) 

Rost, J. Our attention has been called to the several bills of exception 
which the record contains. 

On the day of trial, the defendant moved for a continuance, on the ground that 
a commission sent to New York to take the testimony of certain witnesses, had 
not been returned. ‘The commission had then been out eighty-two days. The 
defendant showed no excuse for the delay, and the district judge being of opin- 
ion that he had not used proper diligencegruled him to trial. 

We are unable to say that this was not a proper exercise of the discretion 
vested in the district judge. 

After the cause was called for trial, the defendant moved that the exception 
contained in his answer, ‘that the petition discloses no cause of action,” be 
first taken up and tried. 

Under a rule of court, which prohibits counsel from making any motion when 
a cause is called for trial, if such motion could with propriety have been made 
previous to that time, the court refused to entertain the motion, but reserved to 
the defendant his right to the benefit of the exception on the trial. 

The defendant was bound to know the rules of court and to, conform to them ; 
and if the district judge had considered his going to trial, on the merits, as a 
waiver of the exception, we should not have disagreed with him. It was tried, 
however, with the main issue, and clearly overruled by the judgment rendered 
on the verdict. We think it was properly overruled. 

The plaintiff having found no salt at Grand Turk, brought his vessel, in bal- 
last, to New Orleans. The defendant contends, that under his charter-party 
and the custom of trade, he should have gone to Salt Key and ascertain whether 
he could not get a cargo there. The charter-party is for a cargo of salt to be 
taken in at T'urk’s Island; and the judge, in his charge, told the jury that the 
alleged custom of trade which bound the plaintiff to go to Salt Key under such 
a charter-party, in case he found no salt at Grand Turk, was not proved. The 
defendant excepted to the charge on the ground, that the judge is prohibited 
from charging the jury on questions of fact. Had the evidence in relation to 
this custom of trade been such as would have authorized a verdict against the 
plaintiff, the charge of the judge might have made it necessary to remand the 
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case; but as we are satisfied that no such verdict could be rendered, under the Srackrote 


evidence, we would be doing a vain thing if we made that disposition of it. 

We think with the district judge, that as the vessel had made a safe voyage 
from Turk’s Island to New Orleans, it was not necessary for the plaintiff to 
show, affirmatively, that she was seaworthy and provided with men and pro- 
visions, and every other requisite for such a voyage. The fact that the verdict 
was written on the back of a document attached to the petition, instead of being 
written on the back of the petition itself, was not one of the grounds taken in the 
application for a new trial. This case differs in that respect from that of 
Dubertrand v. Laville, 8 L. R. 275. In that case the verdict had been written 
in French, and was radically defective. Here there is a valid verdict, and the 
ground of nullity, set up for the first time in this court, is too frivolous to deserve 
further notice. The document was annexed to the petition, and may fairly be 
viewed as a part of it. 

On the merits, the amount allowed by the jury was considered proper by the 
district judge, and is fully sustained by the evidence. 

The judgment is affirmed, with costs. 





THE STATE OF LouISsIANA v. THE ORLEANS NAVIGATION Com- 
PANY. 


It was decided in this case, that the Orleans Navigation Company had forfeited its charter, 
by violating the conditions of the act of incorporation ; but held, “The charter requires 
the company to keep, ordinarily, three feet of water [in the canal] at low tides; yet the fact 
of less water being found occasionally, in consequence of extreme low stages of the lake, 
should not be attended with a forfeiture of the charter.” 


PPEAL from the Fifth District Court of New Orleans, Buchanan, J. 
Isaac Johnson, Attorney General, and Roselius and Burthe, for the State. 
A. Hennen, and Benjamin and Micou, for the defendant. By the court: 

Preston, J. The Bayou St. John was a navigable stream previous to the 
cession of Louisiana to the United States. The Spanish Governor, the Baron 
Carondelet, excavated the basin and canal to connect the navigation of the bayou 
with the rear of the city. Both were of smaller dimensions than at present, 
yet they were used by the small schooners on the lakes. 

On the 3d of July, 1805, the Governor and Legislative Council of the Terri- 
tory of Orleans, incorporated “‘ The Orleans Navigation Company.” By the 9th 
section of the charter it was provided, that, ** As soon as the company shall 
have improved the navigation of the Bayou St. John, so as to admit, at low tides, 
vessels drawing three feet water, from Lake Ponchartrain to the bridge at the 
settlement of the bayou, then the president and directors shall be entitled to ask, 
have, and receive, from every vessel passing in or out of the bayou, a sum not 
exceeding one dollar for every ton of the admeasured burden of the vessel, and 
so in proportion for every vessel of a burden less than one ton. And when fur- 
ther improvements shall permit vessels drawing three feet water to pass from 
the bayou by the Canal Carondelet to the basin, terminating the same at the 
city ditch, the president and directors shall be entitled to receive an additional 
toll, not exceeding a dollar per ton.” 

As early as 1820, great complaints were made by citizens of this State and 
ethers, interested in the navigation of Lake Ponchartrain, against the company, 
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of a violation of their charter, and of their failure to keep the Bayou St. John and 


Tue Geazene Canal Carondelet in navigable order. And the Legislature, by a resolution of 


NAVIGATION 


ComPANY. 


the 16th of February, 1821, directed a suit to be instituted by the attorney 
general against the company, for the forfeiture of its charter, for malfeasance 
and nonfeasance. The case was decided against the State. 11 M. R. 
309. 

In 1832, the complaints having been renewed, the State incorporated the New 
Orleans Canal and Banking Company; and, as bonus, exacted the construc- 
tion of a basin, and a canal from the city to the lake, capable of admitting vessels 
drawing six feet of water, and at a reduced rate of toll of 374 cents aton. This 
canal has long since been completed, and compelled the defendants to reduce 
their tolls to a still lower rate. They then borrowed a large amount of money 
but do not appear to have expended it with success, as their affairs have declined 
constantly since ; and the district court came to the conclusion, on the evidence, 
that they were totally insolvent. 

Again, in 1835, the Legislature directed proceedings to be taken against the 
company, for failing to keep the navigation in the situation required by the 
charter ; but, for some reason, no effectual proceedings were taken. 

The evidence, in this case, fully supports the conclusion of the court, that the 
defendants are insolvent. Their own witness believes that, without aid from 
other sources than the stockholders, the company will never be able to pay its 
debts. All its property, except its rights upon the basin, canal, and Bayou St. 
John, has been sold. The revenues from them have been under seizure by the 
sheriff for —— years, and do not pay the interest on their debts. Those 
revenues are daily diminishing, while their debts are increasing, and their stock 
of one hundred dollars a share has been sold for fifty cents. 

If the navigation is not in the situation required by the charter, the company 
have no resources to improve it; indeed, none to keep the works from con- 
stant dilapidation, and the basin, canal, and bayou, from depreciation in value. 

A single witness represents, that he is authorized by a party, whom he 
refuses to disclose, to take a lease of the property of the company for twenty 
years, and put the navigation into a situation which will respond to the provis- 
ions of the charter. As he is not authorized to disclose the party for whom he 
acts, he afforded the district court no means of judging of the ability of the party 
to accomplish the objects of the charter. The same objects being those of the 
State, this court has delayed its decision some time, the Legislature being in 
session, to see if the party would openly disclose his means, and make some 
arrangement satisfactory to the State. It has not been done. 

For the same reason that the evidence produced no impression on the district 
court, it has afforded no satisfaction to this court. There is not that openness 
and publicity on the part of the secret party and his proposals, which properly 
belong to all matters of public concern, and without which, confidence cannot be 
inspired. 

The evidence in this case satisfies us, that the company have not kept the 
navigation of the canal and bayou in the situation required by the charter; but, 
on the contrary, have, for a length of time, violated their charter, by not keeping 


-the depth of water required, either in the bayou or canal, and, indeed, almost 


abandoning both. 

It is contended, that the charter requires the company to keep, ordinarily, 
three feet of water at low tides, but that the fact of less water being found occa- 
sionally, in consequence of extreme low stages of the lake, should not be attended 
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with a forfeiture of the charter. We concur in that opinion, but are satisfied STaTE 
by the evidence, that there is not ordinarily, at low tides, three feet of water par OntEans 
throughout the extent of the navigation. — 

Captain Vidal says, that in the winter time, at low tides, there is only two : 
and a half feet water on the bar. 

Captain Sarazin has found the water several times but two and a half feet 
deep on the bar. 

Mr. Blanc testifies, that there is not more than two and a half feet water at 
the mouth ofthe canal. We understand this to be the ordinary state of the low 
water stage, because, he says that, in low water, the bayou, at its junction with 
the Canal Carondelet, has not more than two feet four or five inches in depth. 
He further proves, that the average depth of water at the bar, during the last 
ten years, at low tide, has not been more than two feet, four, five or six inches, 
and this, with a width or channel hardly sufficient for a small vessel to pass. 

Captain Dumas sounded the bar at the mouth of the bayou, at low tide, and 
found but two and a half feet water, and could not get out with his schooner, 
light, having only that draft. 

Captain Palpa sounded the bar at the mouth of the bayou, and found but 
the same depth of water, at low tide; and, shortly before the trial, had to pay 
five dollars for lightening his vessel, drawing but three feet water. 

Mr. Clark, proves the same thing. And Mr. Buisson, who probably sounded 
the bayou for the purpose of giving the court exact information as to its depth 
at low tide, gives a still more unfavorable account of the want of the depth of 
water required by the charter. 

Other witnesses prove, and the books of the company show, that vessels 
drawing four or five feet of water, have entered and gone out. The prevalence 
of southern and easterly winds fills the lake from the sea, and produces, gene- 
rally, sufficient water for the navigation. But the evidence preponderates in 
showing, that the ordinary stage of low water, both at the mouth of the canal 
and mouth of the bayou, and, perhaps, at intermediate stages, opposite the drain- 
ing machines, is less than the three feet required by the charter of the company. 

In fact, Mr. Fagan, who has been superintendent of the works of the com- 
pany for near twenty years, says, ‘‘ he believes it to be his duty to keep a record 
of the depth of the water on the bar, and did so for several years, until of late 
years the water got so very bad, and the trade also, that he did not think it 
necessary to keep a record.” 

A dredging machine, which the company had for the purpose of deeping the 
bayou, was sunk two or three years ago, and they have not replaced it, nor even 
raised it; so that it has become, itself, a dangerous obstruction to the navigation. 
To use the expression of one witness, the navigation has become most horrible ; 
and, of another, detestable. The canal and bayou are filling up every year. 
The harbor is dangerous, and the works of the company, generally, are rotting 
down, dilapidating, and seem to be abandoned. 

The navigation, which, by the improvements of near half a century, should 
have attained all the perfection of which it is susceptible, is obstructed so as to 
cause great expense and delay to navigators, by lightening; is dangerous, so as 
often to subject the vessels and commerce to much loss, for which there is no 
recourse, except against an insolvent corporation. In fact, we doubt if the bar, at 
least, which affects the whole navigation, is in a better situation, than in the 
time of the Baron Carondelet. So that the whole object of the act of incorpora- 
tion has failed. 

86 














682 SUPPLEMENT. 


« 


STATE Proceeding, therefore, to render such judgment as it appears to us should 
Tue Onteaxs have been rendered in the district court, 
NavicaTion Jt is ordered, adjudged, and decreed, that the corporation of the Orleans 
Company. aes , ‘ _ : 
Navigation Company has forfeited its charter ; that it be dissolved, and hence- 
forth extinct, for the violation of the conditions of the act of incorporation. 
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Louis DELACROIX v. J. NoLAN.—ADELINE DELACcROIx, Intervenor. 


Where a husband sells the property of the wife, and she appears and makes herself a party 
to the act, with knowledge of her rights, she thereby consents to the sale. Wives should, 
under such circumstances, be held to the same rules as other persons, who consent to 
the sale of their property by another. 


PPEAL from the District Court of West Baton Rouge. Burk, J. Lacy, 
for plaintiff. Greves, for defendant. By the court: 

Preston, J. The plaintiff alledges, that in his own right, and as tutor of his 
minor child, Avinente, he is the legal owner, together with Mrs. Adeline Gor- 
ret, of a small tract of land, situated in the parish of West Baton Rouge. He 
claims, that it belongs to them, by inheritance from his deceased wife, Felicite 
DeLacroiz, one of the heirs of Xavier Theriot, as having been ceded to her by 
the other heirs, on account of her rights in the succession. 

He alledges, that the defendant has taken possession of the land, without color 
of title, but, on the contrary, with a full knowledge of the title of the true own- 
ers ; that he has cut down, carried away, and used the timber, which is valuable, 
and thereby caused the owners damage, to the amount of two thousand dollars. 

He asks judgment in their favor for the land and damages. ‘ 

Mrs. DeLacroix intervenes, and denies that the defendant has any valid title 
to the land, and claims twenty-five, out of thirty-two parts of it. She pleads, 
and it is sufficiently shown by her and the plaintiff, that the land was the sixth 
of a tract which belonged to Xavier Theriot. He died, leaving six heirs. Five 
of them ceded the sixth of the tract to Felicite Theriot, the remaining heir, on 
account of her rights in the succession. She was the first wife of the plaintiff, 
the mother of the intervenor, and the sixth of the tract thus ceded, is the land 
in controversy. 

Felicite Theriot died, leaving two children, by the plaintiff, the intervenor, 
and a daughter, who inherited from her the land in controversy, in equal por- 
tions. The plaintiff married a second time, by which marriage he has a son. 
One of the children, by his first marriage, died. The intervenor inherited 
from her 9-32 parts of the land, making her whole interest 25 out of 32 parts. 
The plaintiff, as father, and his child, as half-brother to the deceased, inherited 
the first four and the last three parts, out of thirty-two of the land. 

The defendant plead lis pendens, that the same claims were sued for, in the 
suit we have just decided. He does not make that clearly appear. Nor does 
he satisfy us, as plead by him, that the heirs of Xavier Theriot transferred to 
him the land in controversy, by the transfer to him of a suit against one Brous- 
sard, in relation to their lands, and which resulted in a favorable decision. 

He next pleads, that he purchased the land from the intervenor and husband, on 
the 19th of October, 1846. We have seen, that she owned twenty-five, out of 
thirty-two parts of the land. The defendant produces a notarial bill of sale, of 
that date, for the whole tract, from Cheri L. Gorret, the husband of the 
intervenor. ‘The land did not belong to him, but to the wife; still, we think the 
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act is binding upon her. She appeared, and made herself a party to the act, with 
all the knowledge of her rights, in relation to the land which she now possesses. 
She thereby consented, that the land should be sold to the defendant. Even, if 
she thought she could defraud him, which is by no means to be supposed, she 
should not be permitted to do so. We cannot see why wives should not, under 
such circumstances, be held to the same rules with other persons, who consent 
to the sale of their property by another. 

There are strong expressions in the deed, unusual in the mere renunciation of 
a wife’s legal mortgage. She renounces all her rights, as well as those of mort- 
gage; she ratifies the act of sale; she binds herself and her heirs, at all times, to 
ackowledge the validity of the act of sale, as well as her renunciation. She did 
all this out of the presence of her husband, and then signed the act by his 
authority. There is not the slightest reason to believe, that either he, or the 
notary, exercised any undue influence. or practiced any fraud upon her, 
or that she was ignorant that the land belonged to her. And even, if 
from obscurity in the expressions of the cession of the heirs, Theriot, 
of the land, to the husband for her, they believed that the land was conveyed to, 
and belonged to tlre husband, the result would be the same. They intended to 
convey it, with an entirely unincumbered title to the defendant. We have no 
hesitation, therefore, in pronouncing that Nolan acquired from them a good title 
to twenty-five, out of thirty-two parts of the land. 

The plaintiff and his son are entitled to recover the other seven parts of the 
land. Shall they recover damages? They caused a suit to be instituted against 
the defendant for the whole tract, when but a small part of it belonged to them. 
Their evidence is so weak, as to their inheritance from the deceased child by 
the former marriage, that we should be obliged to nonsuit them, but for the ver- 
dict of a jury of the vicinage. 

The evidence does not satisfy us, that the defendant knew, or believed, they 
had any rights to the land, when he purchased it from Gorret. The communi- 
cation of Duralde, the notary, at the time of the sale, show no clear outstand- 
ing title to any part of it. The inheritance of the plaintiff and his son, through 
the deceased daughter, was not mentioned, much less explained, to the 
defendant. He took from Gorret a formal title to the whole land, and, in our 
opinion, possessed it in good faith, until the institution of this suit. We do not 
believe the land has been injured by the use and improvements of the defendant. 

The defendant is entitled to warranty against Cheri Gorret, but not against 
the wife. He sold the land belonging to the plaintiffs, and which they are 
entitled to recover. She could not become security for, or warrant the lawful, 
much less the unlawful acts of her husband, and the bill of sale. so far as it 
tends to that effect, is invalid. 

It is decreed, that the judgment of the district court be affirmed in favor of 
the plaintiffs, respectively, for four and three thirty-second parts of the tract of 
land claimed, with costs in the district court; that the judgment in favor of the 
intervenor, Adeline Gorret, for the twenty-five thirty-second parts of the land 
be reversed, and it is decreed, that.she pay the costs of her intervention in the 
district court, and half thescosts of this appeal. The judgment in favor of the 
plaintiffs, for damages, is also reversed, and they are condemned to pay half the 
costs of this appeal. It is further decreed, that John Nolan, the defendant, 
recover from Cheri Laurent Gorret, his warrantor, two hundred and ninety- 
three dollars, for the price paid by him for fourteen and two-thirds of an acre of 
ground, at twenty dollars an acre, of which he has been evicted, with legal 
interest, from this date until paid, and costs ip the district court. 
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McDowe Lt and Peck v. GENERAL MutTuaA.L INSURANCE Co. 


A master, in entering a foreign port where pilots are usually emploved, is bound to approach 
the pilot ground with caution, and to use reasonable diligence to obtain one. If he enters 
without a pilot, and the vessel grounds and is wrecked in doing so, the underwriters on 
ship are not answerable for the loss thereby sustained, unless it be shown that reasonable 
diligence to obtain a pilot was unsuccessfully exerted, or that circumstances of impending 
danger rendered it unsafe to wait for a pilot, or that such other state of facts existed as 
would reasonably excuse the omission, by showing its necessity. 

The subject of employing a pilot falls under the head of seaworthiness ; and that warranty 
is equally implied, whatever may be the {subject of insurance. It applies no less to 
insurances effected by the owner of goods, than to those effected by the owners of the 
ship. 

The English doctrine of seaworthiness is, that there is no implied warranty of seaworthi- 
ness, except at the commencement of the voyage. The law in the principal commercial 
States of this Union, is at variance with the English rule, gives a wider extent to the 
implied warranty, and holds it to be the duty of the assured to keep his vessel seaworthy 
during the voyage, if it be in his power to do so; and if, from the neglect of the owner, or 
his agents, the vessel becomes unseaworthy, by damage or loss in her hull or equipments 
during the voyage, the owner must repair the damage or supply the loss at the port of 
refuge, refreshment, or trade. The underwriter will be discharged from liability for any 
loss, the consequence of such want of diligence. The American doctrine is qualified to 
this extent: that unseaworthiness arising after the commencement of the voyage, has nota 
retrospcetive operation, so as to destroy ajust claim in respect of losses which have occurred 
prior to the breach of the implied warranty; and also, that, if the ship sailed seaworthy 
for the voyage, subsequent unseaworthiness shall not operate as a defence, except where 
the loss is distinctly shown to have been occasioned by it, and the unseaworthiness itself to 
have arisen from the negligence or misconduct of the assured, or his agents. 

A protest is an important instrument; and where a captain, having met with a disaster, 
prepares and signs one, while the circumstances are fresh in his memory, setting forth the 
manner of its occurrence; and afterwards, when a litigation, involving a charge of mis- 
conduct against himself, has arisen, attempts, as a witness, to account for the disaster by 
statements of very material incidents of his voyage undisclosed by the protest, his testi- 
mony must be viewed with grave distrust, and cannot be considered as satisfactorily verify- 
ing the circumstances of the loss. 

After the vessel sails, I do not think the insurers of a cargo liable to lose their insurance, 
for the errors of judgment, mistakes, or even negligence, of the master. The general rule 
laid down by elementary writers, as Phillips, and even Chancellor Kent, that the failure 
to take on board a pilot, where it is customary, renders the vessel unseaworthy, and avoids 
the policy, must be subject, in practice, to this distinction in favor of the insurers of cargo 
who have no interest in the vessel, or it would bea most unreasonable rule. Preston, J., 
dissenting. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
Elmore and King, for plaintiffs. E. Briggs, for defendants. By the 
court : 

Suiiwexz, J. This action is upon a policy of insurance for the value of goods 
shipped in the schooner Maria, on a voyage ‘from New Orleans to Brazos 
river and about twelve miles above Columbia.” The vessel was wrecked in 
crossing the bar at the mouth of that river. The defendants resist the pay- 
ment of the loss, on the ground that it was occasioned by the neglect of the 
master to employ a pilot in crossing the bar. 

There was judgment for the plaintiff in the court below, and the defendants 
have appealed. 
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We consider it as satisfactorily resulting from the evidence, that it is custom- McDowELL 
ary for vessels of the description of the Maria, to take a pilot in crossing the bar Geyerat Muv- 
of the Brazos river; and the propriety of doing so is shown by the nature of TU4t Ins. Co. 
the locality. It appears from the testimony, that there is a shifting bar and 
channel, and that it would not be safe to cross without a pilot. The absence of a 
pilot under such circumstances, must be considered as producing a positive and 
definite increase of risk. 

It may be considered as well settled in American jurisprudence, that a master, 
in entering a foreign port where pilots are usually employed, is bound to 
approach the pilot ground with caution, and to use reasonable diligence to obtain 
a pilot. If he enters without a pilot, and the vessel grounds and is wrecked in 
doing so, the underwriters on ship are not answerable for the loss thereby sus- 
tained, unless it be shown that the reasonable diligence to obtain a pilot was 
unsuccessfully exerted, or that circumstances of impending danger rendered it 
unsafe to wait for a pilot, or that such other state of facts existed as would rea- 
sonably excuse the omission, by showing its necessity. See Bolton v. American 
Insurance Company, cited in 3 Kent, in note page 76. Phillips on Insurance, 
p- 315. Keeler y. Firemen’s Insurance Company, 3 Hill, 250. 2 Greenleaf’s 
Evidence, § 400. McMillen v. Union Insurance Company, 1 Rice, 248, cited 
in note, Kent, supra. See also 3 Kent, 269, Patapsco Insurance Company v. 
Coulter, 3 Peters, 235. 

That the question of liability of underwriters, in case of the omission to take 
a pilot, is the same, whether insurance be on the ship or goods laden on 
board by third persons, seems clear. The subject of employing a pilot appears 
properly to fall under the head of seaworthiness, and is so treated by the com- 
mentators. Now, it is settled, that the warranty of seaworthiness is equally 

implied, whatever may be the subject of insurance, and applies no less to 
insurances effected by the owner of goods, than to those effected by the owners 
of the ship. See Oliver v. Cowley, cited in Park, vol. 1, p. 298. Ib. 306. 
Arnould, 654. 1. Phillips, 308. See also Taylor v. Lowell, 3 Mass. 347. 

The owners of the goods are not without recourse. They have their remedy, 
for the consequences of the captain’s neglect to take a pilot, against him and the 
owners of the ship. 

It is proper here to remark, that although it seems to be the great leading 
principle of the English doctrine of seaworthiness, that there is no implied 
warranty of seaworthiness, except at the commencement of the voyage, yet 
the law in the principal commercial States of this Union, is at variance with the 
English doctrine, and gives a wider extent to the implied warranty. It holds 
it to be the duty of the assured to keep his vessel seaworthy during the voyage, 
if it be in his power to do so; and if, from the neglect of the owner, or his 
agents, the vessel becomes unseaworthy, by damage or loss in her hull or equip- 
ments, during the voyage, the owner must repair the damage or supply the loss, 
at the port of refuge, refreshment, or trade. The underwriter will be dis- 
charged from liability for any loss, the consequence of such want of diligence. 
Kent, vol. 3, p. 288. Ib. 289. Arnould, 666. 

The American doctrine, however, is qualified to this extent : that unseaworthi- 
ness, arising after the commencement of thie voyage, has not a retrospective 
operation, so as to destroy a just claim in respect of losses which have occurred © 
prior to the breach of the implied warranty; and also, that if the ship sailed 
seaworthy for the voyage, subsequent unseaworthiness shall not operate as a 


~- 














SUPPLEMENT. 


McDowett defence, except where the loss is distinctly shown to have been occasioned by it, 
Gexerat Mv- and the unseaworthiness itself to have arisen from the negligence or miscon- 
Tuat Ins. Co- duct of the assured or his agents. The language of Mr. Kent, with regard to 






this latter qualification, is very apposite, by reason of the illustration it gives, to 
the present controversy. ‘+The owner,” says he, *‘ is bound to keep the vessel 
in a competent state of repair and equipment during the voyage, as far as it may 
be in his power. If this be not the case, and a loss afterwards happens, which 
could by any means be either increased or affected by a prior breach of the im- 
plied warranty of seaworthiness when the policy attached,—as, for instance, if 
the master should omit to take a pilot at an intermediate port, where he ought 
and might have done it, and the vessel be, two years afterwards, lost, by capture; 
or, if he sailed without sufficient anchors, and the vessel be afterwards struck 
with lighthing,—would the insurer be discharged? The better opinion would 
seem to be, that he would not be discharged.” 3 Kent, 289. See also Paddock 
v. Franklin Insurance Company, 11 Pick. 227. 

Mr. Arnould advocates the English rule, and considers it decidedly preferable, 
both as giving the assured a more complete indemnity, and also preventing many 
nice and difficult inquiries, which, in his opinion, the other system has a direct 
tendency to produce. But, it seems te us, on the other hand, that the Ameri- 
can rule is more consistent with public policy, considered with reference to the 
preservation of life and property. 

In the present case, the plaintiffs insist, that the captain did all he could to 
procure the services of a pilot; and in support of this proposition, they rely on 
the testimony of the captain, which is as follows: 

On Tuesday, 30th April, 1850, at 5 o’clock, a. m., made Galveston Island, 
bearing Northwest. At 10 o’clock, a. m., made the mouth of the Brazos river. 
The bar, to appearance, was smooth, and, being abreast of it, (the bar,) hove the 
vessel to for a pilot, witness at the same time seeing the pilot boat making for his 
schooner. The pilot boat approached within hailing distance of the schooner, 
the schooner heading at that time to the South and West, the jib to windward 
and below her lee, and the pilot boat was on the same tack, at the ster? of the 
schooner, gaining on her, when the pilot boat hailed the schooner and demanded 
if she wanted a pilot. Witness answered from the schooner, yes; what is the 
pilotage? They hailed again from the pilot boat, but witness could not hear 
distinctly what they said, but supposed it was to repeat the question, and wit- 
ness returned the same answer. Whilst these questions were being propounded 
and answered, witness was standing by the lee main rigging, and having a man 
heaving the lead and reporting four fathoms of water. The pilot then bore away 
before the wind, and went on the opposite tack; and, as it is customary on the 
bar of ‘Texas, for pilot boats to go in first, and for vessels to follow, I bore away 
after the pilot boat, and followed it for about half an hour; but not keeping up 
with the pilot boat, I set my signal for him to wait; but he not waiting, and the 
schooner not getting any farther off from the shore on this tack, witness put the 
schooner about and stood on the opposite tack. By putting the schooner about, 
she dropped astern, and was in three fathoms of water before she got headway ; 
and. whilst standing on this tack, she not being able to clear the South breakers, 
and her anchor and chains not being able to hold her, witness kept her away and 
attempted to cross the bar. This was the only alternative, either to cross the 
bar, or drift on the North or South breakers. It was then about 1 o’clock, r. M- 
when the schooner got on the bar, and she commenced thumping ; and, the 
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wind being light and dying away, she lost her steerage way, and the cur- McDowgt. 
rent running very strong out of the river, swept the schooner on the Southwest gexenat. Mov- 


point, &c. 

In addition to this testimony, the plaintiff also offered the testimony of one of 
the seamen, which substantially accords with the captain’s. These depositions 
were taken before a justice of the peace, after the answer was filed in the 
cause. 

If the case stood upon this testimony alone, we might have concurred with 
the district judge, in holding the defendants liable. 

But, a grave difficulty is presented, by comparing the testimony of the cap- 
tain and seaman, taken after the refusal of the underwriters to pay the loss, on 
account of the omission to employ a pilot, with the protest made in Texas, a 
few days after the wreck, and signed by them. This instrument relates, with 
the usual detail of a log book, from which it would seem to have been copied, 
the circumstances of the vessel’s voyage from New Orleans to the coast of 
Texas, giving, day by day, the winds, soundings, weather, accidents occurring 
on board, &c. We then find the following statement: “ Tuesday, 30th, at 5 
o'clock, A. M., made Galveston Island, bearing North-West; at 10 a. m., made 
the mouth of the Brazos River, the bar to appearance was smooth, the wind 
fresh from the South-East; at one o’clock, p. m., bore away, and stood on to the 
bar; but while crossing it, the wind died away, and before the anchors could be 
let go, the current, which was then running six miles per hour, swept the 
schooner on to the South-West point, where she commenced thumping on the 
bottom very heavy ; immediately got out the boat, and carried out the anchor; 
and, at 10f ep. m. succeded in bearing the schooner to the inner point (she 
thumping heavily all the time, and leaking badly), when the hawser parted, and 
she was again swept on the South point; it now required both pumps to keep 
her free ;_ the wind light from the South-East, and continued so until midnight. 
Wednesday, May Ist, at 1, a. m., the wind began to increase ; at 4, the wind 
still freshening ; went on shore in the yaul, and borrowed an anchor from the 
schooner McNeil, and got the pilot boat and pilot’s men, to assist in taking out 
the anchor, and to assist in heaving her off. At 5, returned to the schooner, and 
found she could not be kept free with both pumps, and that she had settled in 
the sand. Commenced heaving on the hawser, but found she did not move. At 
8, A. M., she had gained on the pumps 2 feet water, and at 10, A. m., she settled 
down and soon filled to the deck, and became a total wreck ; at which time, H. 
C. Wilcor, wreck-master, came off with two launches and twenty-two men, 
and began to strip the vessel and take out the cargo; two men would go under 
the water and hook on to articles, and the rest hoist them out, and took them 
on shore. The vessel was all the time gradually sinking, the wind continued 
fresh, and very little progress could be made in getting out the cargo. Thurs- 
day, May 2d, the schooner had sunk so, that the water was one foot on the 
deck. Worked all this day, but owing to the high sea, got out but little cargo. 
Friday, May 3d, at daylight went down to the wreck, found six feet water on 
the deck ; we could get no more cargo out, and abandoned the vessel and cargo 
as it lay.” 

It will be observed that the protest is entirely silent, as to any attempt what- 
ever, to get a pilot. No mention whatever is made of heaving to for a pilot, of 
speaking one, or even of having seen one, until many hours after the vessel had 
attempted to cross the bar, and was wrecked. 
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A protest is a very important and solemn instrument. We have indeed no 


Genzrat Mv. !@W such as is contained in the celebrated Ordonnance dela Marine of France, 
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in her existing Code de Commerce ;_ in the Codigo di Comercio of Spain, and 
the legislation of some other commercial nations, commanding captains of vessels 
to make protests or consulates; yet, it is a matter of commercial usage to make 
them. Although not receivable in our courts as evideuce for the masters, his 
owners or shippers, credit is often given to their contents by merchants and 
underwriters. Such an instrument usually is, as Mr. Abbott observes, and as 
every merchant and captain knows, a narrative by the master of the particulars 
of the voyage, of the storms encountered, the accidents which may have occur- 
red, and the conduct which, in cases of emergency, he had thought proper to 
pursue. ‘He should take care,” says Mr. Abbott, ‘* to supply from the log- 
book, his own recollections, and that of the mate or trustworthy mariners, true 
and faithful instructions for its preparation.” 

When, therefore, a captain, having met with a disaster, prepares and signs a 
protest, while the circumstances are fresh in his memory, setting forth the man- 
ner of its occurrence, and afterwards, when a litigation involving a charge of 
misconduct against himself has arisen, attempts, as a witness, to account for the 
disaster, by statements of material incidents of his voyage, undisclosed by the 
protest, his testimony must be viewed with great distrust, and cannot be consi- 
dered as satisfactorily verifying the circumstances of the loss. 

In Senat v. Porter. 7 Term Rep., it was held, that the protest of the captain 
could be used to contradict his testimony. 

Emerigon, who had not merely studied the law of insurance in books, but had 
a very large practical experience as an advocate and judge in the admiralty, says 
that a captain cannot impeach his own work, and say that he has betrayed the 
truth, or that he has not exhibited in his consulate all the important facts of the 
case. And, in another place, he observes : ‘‘Every captain who, having the power 
of making his consulate in due form, fails to do so, renders his conduct very sus- 
picious.” He cites the forcible language of Casaregis: Ex qua omissione actis 
soliti, facilis, et necessarii, oritur suspicio et presumptio, quod pretensum dam- 
num navis non acciderit ex dicta causa. 

We must not be surprised therefore, says Emerigon, at the judgments, which 
having regard to the circumstances of fact, have rested on the want of a consulate, 
to decide the cause in favor of the insurers. He then cites a case, which presents, 
as regards the master’s conduct, a very strong analogy to the one before us. A 
captain borrowed a sum on maritime loan, his voyage being for the coast of Italy, 
Naples, Corsica and Sardinia. He went to Tunis, where he made no consulate, 
to show the necessity of his deviation. He there took on board a cargo of tim- 
ber. He touched at Bastia, where he made a consulate, in which he said 
nothing as to the cause of his voyage to the Barbary coast. Having left Bastia, 
he was wrecked. Arrived at Marseilles, he made a consulate, by which he 
attested, that a storm had forced him to put into Tunis. The lenders objected, 
that the consulate should have been made at Tunis. The decree, in spite of the 
shipwreck, condemned the captain to pay the sum received on maritime loans, 
with the marine interest and land interest. See Emerigon (Meredith) p. 606. 
et seq. 

Although in the tribunals of France, the rules of evidence, in matters of insu- 
rance, differ from our own, and the doctrines thus enunciated by Emerigon must 
therefore be considered with proper qualifications, their spirit commends itself 
our reason, and may be invoked here in the investigation of truth. 
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It is therefore decreed, that the judgment of the district court be reversed, McDowgLt 
and that there be judgment of nonsuit, the plaintiff paying costs in both courts. Gdinsss ‘Mo- 
Presron, J., dissenting. The defence to this suit, on a policy of insurance T4™ Is. Co. 
on cargo, is that the loss claimed did not result from the perils insured against, 
but was caused by the willful neglect of the master to take a pilot on entering 
the Brazos River. This, it is contended on authority, rendered the vessel 
unseaworthy, and exonerated the underwriters. 
The cause of the loss, as stated in the protest of the master and crew, evi- 
dently taken from the log book, was that the vessel attempted to cross the bar 
of the Brazos River under sail, but while crossing it the wind died away, and 
before the anchor could be let go, the current, which was running six miles an 
hour, swept the schooner on the Southwest point, where she commenced 
thumping; could not be got off, and sunk. The cargo, consisting of heavy 
machinery and brick, belonging to the plaintiffs, who were not owners of the 
vessel, was lost. The immediate cause of the loss was the dying away of the 
wind at the critical moment of crossing the bar, the rapidity of the current of 
the river over the bar forcing the vessel on a point where she thumped and 
sunk. These were perils of the sea insured against, and the loss must be 
borne by the insurers unless they can exonerate themselves from liability by 
the proof of facts having that effect. The burden is on them, and they under- 
take to show, that though the proximate causes of the loss were perils insured 
against, yet these were traceable to neglect and misconduct of the master in not 
having a pilot, where it was customary and necessary, thus rendering, in the 
language of books of authority, the vessel unseaworthy. 
Now, the only two witnesses to the facts, which actually occurred, are the 
master anda seaman. Both state, that the master made all reasonable efforts 
to obtain a pilot, but without success. Their testimony, in this respect, is not 
in contradiction to the log-book and protest, but certainly makes additions to 
them, and is thereby, to some extent, impaired. Still the testimony is uncon- 
tradicted, while the defendants, by examining the pilots at the Brazos, could 
have entirely destroyed it if untrue. Being a question of fact, and with regard 
to which the district court gave full credence to the testimony of the witnesses, 
I think we should yield to his judgment as to the facts, and if so, to conclude 
that the loss was caused by vis major, the effect of force. 
If we take it for granted that the log-book contains the whole of the facts, 
and that the master made no efforts to obtain a pilot, the case is still, in my 
judgment, on the meagre testimony before us, against the defendants. It is 
true three insurance officers, of New Orleans, have been examined in their 
behalf. T'wo were never at the Brazos, one has passed over the bar twice. 
They state that the bar is a shifting one, the channel changeable, that they do 
not consider it safe to attempt to cross without a pilot, and would not insure a 
vessel going to the port if it was understood that the captain was to be his own 
pilot. These are the opinions of witnesses who have no practical knowledge 
on the subject, for Mr. Wilder probably crossed the bar only as a passenger. 
They do not refer to the circumstances of this case. In it we are obliged to 
believe the master was a mariner by profession. It appears he was in com- 
mand of a small schooner of fifty-five tons, which might have safely passed the 
bar, although a vessel of two hundred tons could not. The water on the bar was 
smooth and the wind fair. He was the owner of one-fourth of his vessel, and 
it was uninsured. Under such circumstances he attempted to cross the bar 
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MéDows. ‘himself. I cannot doubt that he exercised ordinary prudence, and that in the 
Genzraz Muv- best exercise of his judgment he believed that he could cross the bar with his 
Tua Ins. Co. gmall schooner without a pilot, or he would not have risked his own property 
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rather than pay three or four dollars pilotage. ' 

The defendants have offered no proof, but the event, to show an entire want 
of judgment in the master. Success is undoubtedly the best criterion by 
which to test the judgment of men in every thing, but it is not so invariably 
correct as to dispense with the proof of bad judgment in case cf misfortune. 
For the want of ordinary care and prudence the master would, perhaps, have 
forfeited the insurance of his owners on the vessel. But, in my opinion, the 
shippers and insurers of cargo forfeit their insurance only by their own negli- 
gence, and not by negligence on behalf of the master. Thus, the plaintiffs 
shipped, and insured their property, on a vessel which, it is not disputed, was 
seaworthy and properly manned when she sailed. It was a sufficient compli- 
ance with their warranty as to the master, that he possessed a general good 
character for care and skill in his profession. Perhaps, as insurers of cargo 
only, and in the very port where the insurance company was established, even 
an inquiry as to the general good character and capacity of the master is imma- 
terial, because the insurers are bound to a knowledge on these subjects as well as 
the insured, and in fact take care, by officers, to obtain the same knowledge 
with the assured. As to the latter, he often ships his freight on the vessel by 
the master named, or whoever may go as master. The strict scrutiny of this 
subject is not required, as there is not the slightest impeachment of the general 
character or capacity of the master at the commencement of the voyage. And 
it is to be presumed to have been good until the contrary is shown by evidence. 
As, therefore, it is to be taken for granted, in this case, that the master pos- 
sessed a general good character for care and capacity, when the cargo was 
shipped, the shippers must be exonerated from negligence or want of prudence 
in shipping the cargo on board his vessel. 

After the vessel sails, I do not think the insurers of a cargo liable to loose 
their insurance for the errors of judgment, mistakes, or even negligence of the 
master. The general rule laid down by elementary writers, as Phillips and 
even Chancellor Kent, that the failure to take on board a pilot, where it is cus- 
tomary, renders the vessel unseaworthy and avoids the policy, must be subject 
in practice to this distinction in favor of the insurers of cargo, who have no 
interest in the vessel, or it would be a most unreasonable rule. 

* Mr. Arnould states, that it is the rule in England that the assured warrants 
the vessel as being seaworthy at the commencement, and not during the voyage ; 
but that it is settled ia the United States that she must be kept seaworthy 
during the voyage, and thinks the English rule most eligible. As far as I can 
judge, there is some diversity of decisions in both countries, growing out of the 
extremely varying circumstances of particular cases. And, perhaps, the real 
error consists in elementary writers classing together cases and things that are 
dissimilar, and attempting to subject them to a general rule. 

Thus, the unseaworthiness of a vessel, and the neglect to employ a pilot, are 
two different things, and not necessarily subject to the same general rule as to 
their effect upon insurance. The neglect of the master to employ a pilot, 
seems more assimilated to the neglect to set the proper sails, or to steer the 
right course, or to keep the necessary watch, or cast anchor when approaching 
breakers. 
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Now, for all losses, the proximate cause of which is one of the enumerated McDows.t 


risks, although remotely caused by negligence or unskillfulness of this character, Gubanst Mv- 
it has over and over again been decided in England that the underwriters are TUA¥ Ins. Co. 


responsible. The maxim causa prorima non remota spectatur, invariably 
governs. Bush v. The Royal Exchange Company, 2 Barnwell and Alderson’s 
Rep. 73. Walker v. . 51b. 173. Bush v. Poulland, Barn and Cress- 
well Rep. 219. And in this country the Supreme Court of the United States 
have fully adopted the same doctrine in three cases. 

In the case of the Patapsco Insurance Company v. Coulter, I consider analo- 
gous in facts and principle to the case under consideration. ‘The insurance was 
upon a cargo of flour, from Philadelphia to Gibraltar The vessel was burnt by 
the negligence or carelessness of the master, in Gibraltar, and the cargo was 
lost. The Supreme Court of the United States, in so many terms, decided 
that the underwriters were not discharged, it being admitted that the loss of the 
flour was caused by the negligence or carelessness of the master. The 
Patapsco Insurance Company v. Coulter, 3 Peters, 222. The Columbia Insur- 
ance Company of Alerandria v. Laurence, 10 Peters, 507. Waters v. The 
Merchants’ Louisville Insurance Company, 1 Peters, 225. 

This last case was a river risk, upon a steamboat, but declared by the court 
to be assimilated to and governed by principles applicable to marine risks. The 
court, after an elaborate opinion, came to the conclusion that the policy covers a 
loss of the boat by fire, caused by the negligence, carelessness or unskillfulness 
of the master and crew of the boat, or any of them, and that pleas to the effect 
that the fire by which the boat was lost, was caused by the carelessness, neg- 
lect or unskillful conduct of the master and crew of the boat, was not a defence 
to the action, by the owners on the policy, or sufficient in law to bar their 
recovery of the loss. The whole scope of the opinion goes as far as any 
English decision, and further than I should be willing to go, for in effect the 
owners of the boat were indemnified for a loss caused by their own agents, and 
consequently by themselves. 

It is by no means necessary to go so far as the Supreme Court of the United 
States have gone in this case, to support the claim of the assured in the case 
under consideration. They insured cargo, not on their own vessel. It is 
alleged to have been lost by the neglect and carelessness not of their agents, but 
of the master of a vessel which did not belong to them, and who was not under 
their control. His general character for care and skill is not attacked. At most, 
as has been seen, his general character is all that could be expected from the 
assured or that he bound himself to warrant, and not all the particular acts of 
the master on consequences of his omissions. 

The fact that barratry is generally excepted from the risks insured when the 
assured is an owner of the vessel, though not excepted when he is not an owner, 
shows by analogy that there should be a distinction between the liability of the 
insurer for the negligence or unskillfulness of the master as to the loss of the 
vessel, and the loss of the cargo. As to the latter, it appears to me nothing but 
a general character, at the shipping port, for negligence and unskillfulness, and 
that unknown to the insurers should exonerate them. 

There is another consideration in this case which is conclusive to my mind. 
By the very terms of the policy, the plaintiffs are insured against the barratry 
of the master. Surely, since the parties by express contract, agreed to insur- 
ance against the crimes of the master, they, by implied contract, intended 
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McDowett insuradce against his particular acts of negligence or unskillfulness. Such an 


etn Mu- implied agreement has been inferred, from insurance against barratry, in several 
TUaL Ins. Co. decisions. 


In the case of Lowe v. Hollinsworth, on which the defendants principally rely, 
it is probable the insured were owners of both ship and cargo, and if so, the 
master was agentof both. He violated a statute of George III, which expressly 
required that vessels should be navigated on the river Thames, under the direc- 
tion of a competent pilot, because, as declared by the statute, the navigation was 
intricate and dangerous. No discretion was left to the master, and his employ- 
ers were condemned to bear the consequences of his violation of law. So in 
the other case relied upon, of Stanwood v. Rich, the insurance was on the vessel, 
and Chief Justice Parker left it to the jury to decide whether the failure of the 
master to take a pilot, in the harbor of Boston, was such negligence as would 
discharge the underwriters. He did not, indeed, put their discharge on the 
ground that he was the agent of the insured, and that, therefore, the principals 
must suffer for the negligence of their agent; but it appears to me this was the 
true ground. I can see no more reason for discharging the underwriters from 
insurance on cargo on account of the negligence of the master, than for dis- 
charging the insurance on the stock of a store, on account of the negligence of 
the owner of the house, which caused the fire and loss, and vice versa. 

For these reasons, I think the judgment of the district court should be 
affirmed. 

Application for re-hearing refused. 





Herrs or S. HENDERSON v. P. A. Rost and J. MonTGomeEry. 


In the will of the testator there was the following clause: “Two thousand doliars per 
annum to be paid to the poor of the town of Dunblane, in Perthshire, North Britain. 
This sum to be divided by the resident minister of the Presbyterian church, and the two 
highest civil officers in the town, to be paid upon due proof of the acceptance of the trust, 
say $2000. Two thousand dollars for the erection ofa school-house, in the town of Dun- 
blane, for ten years only, and for the purpose of educating the poor, this being the place of 
my birth.” There were no officers, or persons, who, in any legal or judicial sense, would 
answer the description of the two highest civil officers, in the town of Dunblane. In the 
courts of Scotland, the legacy would not be sustained, but would be held as lapsed, from 
uncertainty and the want of proper persons qualified to accept the same. By the Court: 
It seems, therefore, that as no action can be maintained against the executors, for the 
recovery of this legacy, they are not authorized to retain the funds of the succession, for 


the purpose of paying it. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 

E. Briggs, for plaintiffs. P. Soulé, for defendants. By the court: (Rost, 

J. declined sitting.) , 
Eustis, C.J. Stephen Henderson died in New Orleans, in March, 1838, 
leaving two wills, which were admitted to probate. The heirs at law of the 
estate were: 1st, Thomas and Jean Henderson, the only children of Patrick or 
Peter Henderson, deceased, the eldest brother of the testator. 2d. Ann Hen- 
derson, his sister. 3d. John Henderson, his brother. The interest of the heirs 
of Peter Henderson, was extinguished by a compromise, dated on the 17th of 


- April, 1839. They were not mentioned in the will. The interests of the othet 
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two branches, who, under the will, would have been entitled to claim certain 
legacies, were settled by an agreement, allotting one fourth part of the succes- 
sion to each of the following parties, viz: One-fourth to Ann Henderson, one- 
fourth part to John Henderson, one-fourth part to Stephen Henderson, Junior, 
and one-fourth part to George Henderson and Caroline Eugenie Henderson, 
wife of Whitman Willcox, who, as well as Stephen Hendersen, Jr., were the 
children of John Henderson, by his first marriage. Of these, all are now living, 
except John, who died, leaving, by a second marriage, John, George, Helen, and 
Jean Henderson, who are parties to this suit, by the trustees and executors of 
their father’s will. 

A suit had been instituted, by Thomas Henderson and Jean Henderson, the 
heirs of Peter Henderson, to set aside the provisions of the wills of the testator, 
which was terminated by the compromise before spoken of. The donations in 
favor of the general charitable institutions, were satisfied by transfers of property 
in the city, and the residue of the property of the succession was disposed of. 
The Forest plantation, and the slaves attached to it, were transferred to George 
and Caroline Engenie Henderson, wife of Whitman Willcor, and the Elm Park 
plantation and its slaves to Stephen Henderson. The Destrehan plantation and 
its slaves were sold to P. A. Rost, and the undivided half of the Mount Houmas 
plantation was sold to the owner of the other half, Henry Doyal. It is not 
necessary to note the various agreements of the parties, relating to this settle- 
ment, it is sufficient, for the present inquiries, to state, that the slaves and 
plantations were sold together, under an obligation of the parties acquiring them, 
to comply with the provisions of the will, in relation to the slaves, if the same 
should be adjudged to be valid, and to be carried into execution. 

The wills of the testator are published in full, in the report of the case, in 
which the court determined certain testamentary dispositions to be invalid. 
5 Ann. 458, et seq. 

This appeal is taken by the plaintiffs, who are the heirs of the late Stephen 
Henderson, from a judgment of the Court of the Fourth District of New saan 
by which their petition was dismissed, with costs. 

The suit was instituted for the purpose of compelling the defendants, who are 
the executors of the testator, to account for, and to pay over to them, their sev- 
eral shares of the assets of the succession. The defendants insist on their right 
to retain certain funds, for the purpose of carrying into effect the testamentary 
dispositions of the testator, and ask such a decree from the court as will enable 
them to liquidate the succession under their charge. 

The case was before the court in May term, 1850, and certain articles of the 
will were declared void and of no effect. It is reported in 5 Ann. 467. One 
of the questions upon which the opinion of the court was reserved, related to 
the liberation of the slaves of the testator; that, and the one relating to the 
legacy in favor of the poor of the town of Dunblane, in Perthshire, in Scotland, 
have been argued at bar. The judgment in the court below, seems to have been 
pro forma merely ; the argument before us, has been very thorough, and well 
prepared. 

The questions concerning the condition and liberation of the slaves having been 
reserved for consideration, it only remains for us to consider the validity of the 
legacy in favor of the poor of the town of Dunblane. 

It is in these words: ‘Two thousand dollars per annum to be paid to the 
poor of the town of Dunblane, in Perthshire, North Britain. This sum to be 
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divided, by the resident minister of the Presbyterian church and the two high- 
est civil officers in the town; to be paid upon due proof of their acceptance of 
the trust, say $2000. ‘Two thousand dollars for the erection of a school house 
in the town of Dunblane, for ten years only, and for the purpose of educating 
the poor, this being the place of my birth.” 

We have been favored with the depositions of two witnesses, in relation to 
this legacy, which, as matters of legal learning of the law of Scotland, we should 
be glad to give entire, but the length to which the opinions in this case have 
already been extended, prevents it. The witnesses, Allen Alerander Macono- 
chie, Esq., member of the Faculty of Advocates and Professor of the Roman 
law in the University of Glasgow, and John Watkins, Esq., of Glasgow, one of 
the writers of her Majesty’s signet. The result of their testimony appears to 
be this : 

‘The town of Dunblane is not an incorporated town; it has no corporative 
powers, privileges, or establishment, but is, and has been, since the passage of 
the jurisdiction act of George II., as it is called, a mere village in the Barony of 
Cranlix and Dunblane, and county of Perth, since which time the town, as 
part of the county of Perth, has been under the ordinary jurisdiction of the 
Queen’s courts. The hereditary office of Bailie, of the Regality of Dunblane, 
with the jurisdiction and powers anciently appertaining thereto, was abolished 
by the act of Parliament referred to, and there are no officers or persons who, 
in any legal or judicial sense, would answer the description of the two highest 
civil officers in the town of Dunblane. There is a resident minister, who 
resides in his manse, situated on the glebe, in or near that town, and who is 
minister of the parish of Dunblane, of which the town of Dunblane forms only 
a small portion. , 

In the interrogatories and answers, the terms used are, the two highest civil 
officers of the town of Dunblane. The word * in” is made use of in the will, 
instead of ‘‘of the town.” But we think the difference, in this respect, is 
merely verbal, and that the true meaning of the will is, ‘‘ officers of the town.” 
Under the circumstances, we can only consider it as applying to persons in the 
condition of magistrates, belonging to the town of Dunblane. Although there 
may happen to be justices of the peace, or one of the sheriff’s substitutes, resid- 
ing within the town, yet they would no more answer the description than any 
other of the justices or sheriffs’ substitutes of the county of Perth. 

These two learned gentlemen, whose opinions appear to have been prepared 
with great care and research, concur in stating that, in the courts of Scotland, 
the legacy in question would not be sustained, but would be held as lapsed, from 
uncertainty and the want of proper persons qualified to accept the same. They 
also concur in stating that, although the town of Dunblane should be incorpo- ~ 
rated by act of Parliament, and thus, for the future rendered capable of receiv- 
ing such a bequest as the present, it would be deemed unconstitutional, and 
against all precedent of the rules and practice of Parliament to pass any act 
having a retroactive effect, or affecting the rights of parties in impending suits 
or litigations ; and thus there is no means by which the deficiency of the want 
of authority to accept this legacy can be supplied. 

It is further in evidence, that there has been no demand ever made on the 
executors, by any person, for these legacies, and no notice has been given that 
they would ever be claimed ; and it is not pretended that executors intend, or 
have ever attempted, to carry into effect any part of this legacy, of themselves 
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and as trustees under the will. One of them, Judge Rost, in the summer of 
1838, repaired to Scotland, on business of the succession, and had an interview 


with the Rev. John Grierson, the resident minister at Dunblane. That respect- - 


able gentleman then stated to the executor, that he was already informed of the 
dispositions of Mr. Henderson's will, in favor of the town andthe poor of Dun- 
blane; that there were no civil officers of that town having capacity to receive 
those legacies; that the town of Dunblane was unincorporated, and had no 
jurisdiction separate from that of the county of Perth; that the town of Dun- 
blane could not be benefited by the legacy, and that the inhabitants thereof were 
opposed to receiving it; that, under the law of Scotland, the heritors of the 
county of Perth were bound to tax themselves annually for the support of the 
poor of the county ; that the inhabitants of the town of Dunblane had no inter- 
est in relieving them from that tax; that, as long as matters stood on their pres- 
ent footing, the heritors would take good care to provide for none but the poor 
of the county ; that if a large fund was created in Dunblane for the support of 
the poor, that town would become the receptacle of the poor of all the neighbor- 
ing counties. 

It seems, therefore, that as no action can be maintained against the execu- 
tors for the recovery of this legacy, they are not authorized to retain the funds 
of the succession, for the purpose of paying it. 

Decree accordingly. 


Note.—The following memorandum was endorsed on the record: ‘ The opinions of Jutices 
Slidell and Preston, having no relation to the matter decided, to wit, the Dunblane legacies, 
will not be reported ; the matters to which those opinions relate, being reserved by the decree 
for the further consideration of the court.” GrorceE Eustis, C. J. 
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